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SEPTEMBER, 1847. 


THE SHIP HOLDER BORDEN. 


Tue law has no department into which the interest of romance 
so largely enters as the admiralty. A certain “ freedom of the 
seas’’ prevails in the practice under that branch of law which is 
found nowhere else, and invests it with qualities of peculiar attrac- 
tion. Some portion of the mariner’s proverbial liberality seems 
to preside in these courts. Inflexible technicalities, if necessary 
elsewhere, are alien to these tribunals ; arbitrary distinctions, shrewd 
prevarications, and all petty considerations are unknown here, or 
frowned down. The manifold complexities of other practice have 
never embarrassed the admiralty, where the bigotry of the law 
emerges into a generous equity. ‘The laced and bound lawyer 
breathes here an atmosphere of intelligence, good sense, and lofty 
justice. His mind is invigorated and his intellect ennobled while 
he considers the grand questions of the seas, often involving the 
conflict of laws, and international rights. ‘The law which he ex- 
pounds and illustrates is not chargeé rble with the burden of routine 
and ceremonial, for which Burke pronounced his reproach. ‘The 
perils of the seas, always evoking the strongest elements of man’s 
nature, preclude all other arguments than those which go to the 
merits. A liberal genius presides upon the bench, and at the bar ; 
and seldom have honest suitors in these courts either disposition or 
cause to complain of its decrees. 
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A case has been recently decided by Judge Sprague in the dis- 
trict court of the United States, for the Massachusetts District, 
which disclosed the qualities of character that uniformly win our 
admiration and praise. They were developed by voluntary and 
inevitable exposures of life; by perils of winds, waves, rocks, 
quicksands and desert islands; and by the wreck and rescue of 
fortunes. Prudence, courage, and all the ingenious devices of ne- 
cessity ; patience and fortitude, and the spirit which bears up 
against a flood of discouragements, finally securing deliverance, — 
were the elements of this case, which, we are informed, moved the 
audience of a court room in the course of their recital to tears. 
After compressing the facts in evidence greatly, we are still obliged 
to omit many incidents of singular interest. We have space only 
to give distinct outlines of the narrative, including all the facts upon 
which the decree of the court was predicated, and add to them 
that decree. 

The ship Holder Borden, of 442 tons, sailed from Fall River in 
November, 1842, on a whaling voyage to the South Seas and Pa- 
cific Ocean; J. J. Pell, master, with thirty-six officers and men. 
Her cost, (a term used in the whaling service to express the whole 
value at risk, as the ship leaves the port,) was $40,000. She had 
been seventeen months out, and successful in taking oil, when, in 
the night of the 12th April, 1844, the ship struck in lat. 26° 1’ N. 
lon. 174° 51’ W., near some Maroon Islands not down on the chart. 
She struck on the weather side of a coral reef; all sails were hove 
back, and in twenty minutes she was afloat. In ten minutes more 
she struck again, as they were attempting to get her round, and 
within about 100 feet of a rock that lay at the surface of the 
water. She immediately went upon the weather side of this rock. 
In two hours more she had knocked off her rudder, broke her pin- 
tles, &c., with four feet of water in her hold. The boats were got 
ready, and some bread and water put into them, the officers fearing 
that a heavy roller with a full tide might come in and open the 
ship. At daylight the lower hold was full of water, and land was 
seen about four miles distant. The captain then went on shore to 
ascertain his position, and what were the chances of rescue. It 
was a low, sand island, about three miles in circumference, without 
a tree or shrub upon its whole surface, and surrounded by shoals, 
rocks, and coral reefs, extending on one side twenty-five miles out. 
Upon returning to the ship, he ordered the masts cut away, and 
began to get up water from the hold. They took out the chronom- 
eter, various instruments of navigation, charts, &c., with some bed- 
ding, and put them into’ boat. All that day the ship remained on 
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an even keel, and they endeavored to get everything possible from 
between decks before she should fall over. Besides several casks 
of bread and water, they got up three casks of “ slops,” (seamen’s 
clothing.) In addition to this, the master, already in contemplation 
of building a vessel out of the wreck, as the only means of escape 
from this desert island, got up about 1000 feet of pitch-pine plank. 
All these things were raised upon deck and left there with a view 
to take them on shore the next day. About sundown all hands 
proceeded in two boats to the shore to pass the night. Just after 
they landed, they saw their ship fall over to the sea and to wind- 
ward ; and discovered the next morning that everything raised the 
previous day, but one cask of bread, was washed overboard and 
lost. She lay upon a shelving rock, and in falling over slipped into 
deep water, so that all but about three feet below her larboard plank- 
shear was under water. By nailing battens to the deck, they se- 
cured a foothold, and saved from between decks three or four light 
spars, and hooked up from under water a coil or two of rigging, 
and one or two sails, with an eye to the future vessel. That day 
the mate and one seaman were left on shore to search for water. 
They dug for it, and at first found it very brackish, but afterward, 
in the centre of the island, they found it tolerable. The spars were 
landed that evening. All the next day was passed in breaking up 
the ship’s solid, cutside timbers, a few pieces from the bow, and 
clearing away the rigging in order to tow the masts which had been 
cut away, ashore. It now became necessary, as they had saved 
very little provisions, to begin to work in the lower hold, which was 
deep under water, to obtain them. There were six South Sea 
Islanders on board, and two of them were divers. ‘The master 
bargained with them to dive and hook on to anything they 
could reach, with the promise of o~= cask in every hundred recov- 
ered, in addition to their wages, and that they should be paid on 
their arrival at Oahu. The divers went down first in the after 
hatechway, remaining incredible periods under water, and fastened 
upon one cask after another. The crew each time hoisted away, 
but could start nothing. They tried successively, during three 
days, with thirty-five men, everything accessible in the three hatch- 
ways, and could not move one cask an inch, though they straight- 
ened their hooks, and broke the falls with their efforts. The master 
stated in his testimony, ‘‘ everything was Jacksoned, chocked, and 
we could not start it.” They then began to cut a hole through 
between decks near the cabin gangway. The lower deck was four 
feet under water, but they also cut a passage through this. Their 
only instrument for this work was a single boat spade, like that 
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which they hurl at whales. They passed this tool from hand to 
hand for thirty-six hours, employing nearly the whole crew, and 
keeping the instrument in motion; and at the end of that time had 
only cut one hole, large enough for the passage of a cask. ‘This 
being done, in the course of the five subsequent days they removed, 
by constant application, some two or three casks of bread, 30 barrels 
salt provisions, and 200 casks of oil. Subsequently, with the same 
instrument and persevering toil, they cut four other holes through 
both decks, and raised about 600 barrels oil, which was left floating 
between decks that it might be safe from loss. Upon reaching the 
provisions, they rigged a derrick over the main hatch, hoisted out 
the casks, and rolled them overboard, after being becketed, that is, 
loops of rope run under their hoops, through which a line was 
passed to tow them after a boat. In pleasant weather they could 
take but one raft of from six to twelve barrels to the shore in one 
day. ‘Tle beach was soft, like quicksand, and they were obliged 
to pave the beach with plank for a hundred feet, and roll the casks 
up this floor from the water, with great difficulty. The casks, when 
landed, were rolled in tiers, and covered with grass to screen them 
from the burning sun. About 1400 barrels oil and some provisions 
were thus landed. 

Six days after the disaster, the master put his carpenter and three 
men to work to construct a schooner, from the spare spars of the 
Holder Borden, and such of her timbers as they could wedge off 
and separate from the wreck. It involved much sagacity and pa- 
tience, and much toil. They manufactured two saws from iron 
hoops about eight feet long, for sawing the larger timbers, the 
ship’s taffrail, spars, &c. With this rough instrument they split 
some of the timbers three times, with fatiguing assiduity ; and con- 
verted the ship’s spars and knees into plank and flooring. ‘They 
took the ship’s try-pot, fitted a cover to it, and to this secured a 
steambox for steaming the plank, to make them bend on to the new 
vessel. One of the ship’s spars was used for the keel, and her 
mainyard and topmast were reserved for the masts of the schooner. 
They tore up almost everything accessible in the ship to convert it 
into plank, for the want of which they suffered greatly. They 
were obliged to create the first elements of their blacksmithing, 
having nothing but a half-cask of sea-coal, which they had saved. 
They burnt several coal-pits, by sinking casks of wood in the sand, 
and so making charcoal. A forge was provided by filling the half 
of a large cask with sand, covering it with stones, and rigging the 
ship’s bellows to it. Axes, adz, and augers were then made and 
used in the ship’s building. “I never saw anything like the au- 
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gers,’ said the captain, ‘ but they answered our purpose.” They 
made oakum, manufactured calking tools, and calked the 
schooner inside and out; and painted and pitched her with mate- 
rials saved from the ship. ‘hey had reduced the spars, and for 
standing rigging they used the unlayed strands of a stream cable 
For sails they made over the ship’s canvass. ‘The schooner was 
of 37 tons, and 13 feet beam. ‘They got her upon the ways, and 
began their efforts to launch her in the morning. The soft beach 
nearly rendered all their efforts fruitless. Every means was ap- 
plied to facilitate the launch, but in vain, until late in the afternoon, 
when, with extraordinary ellort they forced the schooner into the 
water, and, with reference to their situation, named her Tue Horr. 
Immediately on entering the water, she went over plankshear to 
the water. Additional ballast was taken to a large amount, but it 
did not right her. After putting on board all the iron they could 
find, they had resort to the casks of oil for ballast. But the 
schooner was so light that they could not rig tackle for hoisting it 
on board. With much toil they put on board about thirty barrels of 
oil, when the vessel righted. In putting water on board, however, 
she again went over plankshear to the water, and it was only by a 
balance of weights on opposite sides of the vessel, that they re- 
ceived their water and provisions on board. With this cargo she 
seemed to be sufficiently stiff, and the captain, with his crew, leav- 
ing eleven men on the island to take care of the oil, with a promise 
of his speedy return, embarked the same night, and sailed the next 
morning, after nearly five months passed under a torrid sun, and 
with incessant toil, upon this desolate island. In twenty-three days 
they reached Oahu in safety. 

After many fruitless efforts to charter a vessel, at a reasonable 
rate, to run to Pell’s Island, (so called by the district judge in honor 
of the indefatigable master of the Holder Borden,) he bought for 
and in the name of Nathan Durfee, the brig Delaware, for six thou- 
sand dollars, and drew on him for the amount, six thousand six 
hundred dollars. Having taken in provisions and water, and 
shipped a crew, he set sail, and in eleven days hove in sight of the 
island. That night he anchored to the leeward of the island ; and 
the two subsequent days were occupied in working into the reef- 
broken harbor, as near as possible to the landing, and in the best 
anchorage, which was about three miles from the shore, where they 
moored at two anchors. ‘The oil, which had been covered with 
grass and secured with staves upon the departure of Captain Pell, 
had been neglected by the men in charge of it; it had been ex- 
posed by the wind to the sun, while the thermometer ranged from 82° 
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at evening to 92° at noon, and on two occasions to 106°. Large 
quantities, therefore, had been lost by leakage. They now began 
to raft it to the brig with as much despatch as the weather would 
permit, the waves sometimes heaving their broken raft upon the 
beach in spite of their most strenuous exertions, and on some occa- 
sions upsetting the boat which was towing it. In the course of 
twenty-six days they succeeded in getting all the oil on board with 
severe labor, and often at imminent hazard. On one occasion a 
new shipwreck had almost prostrated all their hopes, and rendered 
their labors vain. It occurred in the night, after the master was in 
his berth, and when about half the oil was on board. He felt the 
ship strike on a rock while lying at her anchors. Before he could 
leave his berth and reach the deck, she struck again. He ordered 
the men immediately to man the windlass; but before it was done, 
she struck the third time heavily. They hove in ten or fificen 
fathoms of chain, and got her clear, and so lay till morning, when 
the captain sounded out another and safer anchorage further off 
shore, to which the remaining casks were towed by the jolly boat. 
After all the cargo was on board, the brig remained wind-bound 
eight days, and was once near being wrecked in a gale ; but was 
saved by her anchors bringing up against a coral bed. When the 
sea was smooth they could see the rocks below them, and the coral 
reefs on every side through the clear water. These reefs ran up 
in cones nearly to the surface of the sea, and unless in sounding 
they chanced to drop the lead upon their summits, they deemed 
the anchorage safe, though contiguous to a reef. They sailed De- 
cember 14th for Oahu, and on the 15th, discovered off their lar- 
board quarter, the foam of breakers falling over a reef, near which 
they had unconsciously passed at night, in approaching the island. 
They arrived at Oahu January 8th, after a hard passage, the brig 
leaking badly,—about five hundred strokes per hour the whole 
voyage. On examination, the brig was found to have been saved 
from sinking only by the sheathing, her oakum being all out of her 
seams. He repaired and refitted, and sailed for home with a new 
crew, February 9th. After splitting all the sails and losing the 
mainyard in a squall, the brig arrived at Fall River, July 8th, 1845, 
with the oil, and some remnants of the ship Holder Borden. 

A libel was filed in admiralty by the master et al., and process 
in rem issued against all that was saved from the Holder Borden. 
(Mr. Coflin, of New Bedford, appeared as proctor for libellants.) 
The underwriters upon the Holder Borden and catchings inter- 
vened as claimants, having paid as for a total loss, and were heard 
by Mr. Clifford, of New Bedford. Some of the questions of fact 
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at issue were referred to Thomas D. Eliot, of New Bedford, as as- 
sessor. Upon his return the court heard the arguments, and after 
deliberation, announced the following opinion. The positions of 
counsel sufficiently appear from the opinion. 

I. Are the officers and crew of the Holder Borden to be deemed 
salvors, in rescuing from the waves and placing upon the island, 
the oil and fragments of the vessel ? 

In the case of the Nepiune, (1 Hag. 227,) the Massasoit, (7 Law 
Reporter, 522,) and the recently reported case of the Reliance, 
(2 Wm. Rob. 119,) it is decided that, in case of shipwreck, and part 
of the vessel being saved by the exertions of the crew, they are 
entitled to wages, but cannot be deemed salvors, unless under very 
extraordinary circumstances. It is insisted that this case comes 
within that exception. Immediately upon the disaster, the captain 
resolved upon building a schooner, as the only means of escaping 
from the island. He put upon this service as many men as could 
be employed to advantage, and it took near five months to com- 
plete her for sea, during which time the residue of the crew had no 
other employment than that of saving the oil. The weather was 
fine, the sea was smooth, and although the service was laborious, 
it was not attended with danger, or any particular suffering. It is 
material to keep in mind that this was a whaling voyage, in which 
the great principle of maritime policy of uniting the interest of the 
mariner with that of the owner, is adopted in its greatest force. 
By express contract, the compensation of the mariner is to be only 
a share of the net proceeds which shall be brought to the hands of 
the owner. In taking the oil from the wreck, therefore, they were 
laboring to secure the proceeds of the voyage, upon which their 
compensation depended, which was enhanced by every barrel ulti- 
mately saved. Ido not think the circumstances were such as to 
entitle them to be considered as salvors, for merely placing the 
remnants of the ship and the oil out of the reach of the waves. The 
men worked only during the day, not being pressed for time, sub- 
sisted upon the provisions of the ship, and acted under the direc- 
tions of her officers. ‘The captain exhibited great ability, prompt- 
ness and energy, in the trying and novel circumstances in which he 
was placed, and all parties concur in paying a deserved tribute to 
his merit. But the crew had no responsibility but that of obedience 
to his commands. 

II. The next question is, what are the rights of the officers and 
crew with respect to the Schooner Hope, and the property trans- 
ported in her toOahu? ‘The remnants of the ship belonged to her 
owners, but under the circumstances were rightfully used by the 
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oflicers and crew in building the schooner. None of the old ma- 
terials could be made use of in the form in which they were found. 
All had to be refashioned with infinite labor. ‘The mariners were 
under no obligation by virtue of their original contract to build this 
vessel, and the owners of the ship acquired no right from the build- 
ing of her, their materials used in her construction being found, by 
the assessor’s report, to have been of no value to them. In a 
whaling voyage the owners are to furnish the ship, and the mari- 
ners to perform the labor. If the captain had hired a vessel to 
transport the property from this island, he would have been entitled 
to remuneration. If the captain and mariners employ their own 
vessel, they also are entitled to compensation. 

Ill. The brig purchased at Oahu is to be deemed the property 
of Dr. Durfee. ‘The purchase was made in his name, the bill of 
sale given to him alone. He has paid the purchase-money, and 
although the captain states that he purchased her for the owners of 
the Holder Borden, whoever they might be, it does not appear that 
any of the other owners have in any manner ratified his acts, or 
participated in the purchase. For going from Oahu to the island, 
which I shall call Pell’s Island, and taking from thence the oil, and 
the few remnants of the ship, the brig was entitled to compensa- 
tion, and has a lien therefor on the property taken on board and 
brought to the United States. It appears that the oflicers and crew 
of the Delaware have been paid by her owner for their services in 
going from Oahu to Pell’s Island, and taking and conveying her 
cargo thence to the United States, and are not now to be compen- 
sated as salvors in rendering that service. It is found by the asses- 
sor that the actual expenses incurred by the owner of the Delaware 
in saving this property, including the purchase Of the brig, and de- 
ducting her value at Fall River, was 311,303 12; and he has 
reported that five per cent. will be a fair rate of insurance. This, 
I am satisfied from the evidence, would not have induced responsi- 
ble insurance oflices to take the risk. It is the policy of the law 
to allow to the owners of salving vessels something more than their 
mere expenses, as an inducement to promptness and energy in 
saving property, and because any compensation depends entirely 
upon the contingency of success, For this, including the risk of 
the brig, I shall allow the sum of $1650, which, added to the ex- 
penses above stated, makes an aggregate of 312,953 12. 

The assessor has reported that one third of the net proceeds 
would be a fair compensation to the owners of the Hope, for taking 
and carrying to Oahu the oil and remnants which were conveyed 
in that vessel, and that sum, being $755 60, will be allowed to 
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them accordingly: and I shall decree to Captain Pell, for his pecu- 
liar and meritorious services in the extraordinary circumstances in 
which he was placed, including the purchase of the brig at Oahu, 
going to Pell’s Island, and taking the property thence to the United 
States, for which he has not been adequately rewarded, the further 
sum of $200. 

The net proceeds of the oil and remnants conveyed by the brig 
Delaware from Pell’s Island, amounted to $17,628 57: deduct 
$12,953 12, leaves $4675 45. The net proceeds of the oil and 
remnants conveyed by the Hope, was $2266 80; deduct $755 60 
and $200, leaves $1311 20. From the above sums of $4675 45 
and 1311 20, will be deducted the costs of the libellants, and the 
residue will remain to the owners of the Holder Borden, and her oili- 
cers and crew. So far as they are proceeds of the remnant of the 
ship, they belong exclusively to her owners. So far as they are 
proceeds of the oil, they belong to the owners, officers, and crew 
of the ship in the proportions prescribed by the shipping articles, 


Recent American Decisions. 


Supreme Court of the State of New York, January Term, 1847, al 
Albany. 


Tur Auspurn anp Owasco Canat Company v. Greorce F. Lerrcu. 


In New York, a general replication to a plea of nul tiel corporation is given by 
statute, (2 R. S. 459, sec. 13,) and in such a replication it is not necessary to 
set forth the proceedings by which the corporation was created. 

Such a replication ought to conclude with a verification. 

A contract to take stock in an incorporated company, and pay for it in instalments, 
as calls shall be made, is of a very special nature, and. must be declared on 
specially. 

General indebitatus assumpsit counts on such a contract, are bad on general de- 
murrer. 

Where, in an action of assumpsit, the defendant pleaded non assumpsit to the 
whole declaration, and a special plea, and on demurrer to a replication to the 
special plea, the replication was adjudged good; held, that the defendant might 
attack the declaration, and the declaration being held bad on general demurrer, 
judgment was given for the defendant. 

Whenever, in pleading, a demurrer is reached, it is an invariable rule to give 
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judgment against the party who committed the first fault in pleading, if the fault 
be such as would make the pleading bad on general demurrer. 

Under this rule, a defendant may attack a declaration, although he has previously 
pleaded the general issue. 


Tus was an action of assumpsit. The declaration contained 
three counts. The first count was indebitatus assumpsit, for $500, 
and for moneys payable and due, and owing from the defendant to 
the plaintiffs, for and in respect of divers, to wit, seventy shares of 
the capital stock of the plaintiffs, of which the defendant was pro- 
prietor and owner, and which he held, by virtue of divers calls 
made by the directors for the time being, of the plaintiffs, for the 
said moneys. The second count was indebitatus assumpsit for 
$500, for and in respect of the defendants having subscribed 
$7000 for seventy shares of said capital stock, for and towards the 
making of the Auburn and Owasco Canal, $280 of which sum the 
defendant had been duly required to pay in pursuance of the act 
of incorporation of the plaintiffs, at certain times then past, but had 
neglected to pay. The third count set forth that the defendant 
was, on the Ist of April, 1844, the proprietor and owner of seventy 
shares in a certain undertaking mentioned in a certain act, passed 
March 30, 1832, entitled “‘ An act to incorporate the Auburn and 
Owasco Canal Company,” renewed by an act passed May 3, 
1834, and amended by an act passed April 14, 1836, that is to say, 
a certain undertaking for making and maintaining the Auburn and 
Owasco Canal ; that at a meeting of the board of directors of said 
company, duly held at the village of Auburn, on the 5th of June, 
1843, a call was made on the holders of the capital stock of the 
company, in pursuance of law, and of the act of incorporation, for 
$29,000, payable in instalments of two dollars on each share of 
the stock, the first instalment to be paid to the treasurer of the 
company, on the 6th of September, then next, and the remaining 
instalments every six months consecutively, from September 6, 
1843, until paid. That due notice of the instalment that fell due 
September 6, 1843, was given by publishing it in one of the papers 
of the village of Auburn. That due notice of the instalment that 
fell due March 6, 1844, was given by publishing it in one of the 
papers of the village of Auburn, six weeks before the same fell due, 
and that the defendant, as owner and proprietor of seventy shares 
in the company became, and was indebted to the plaintiffs in the 
sum of $140 for the instalment due September 6th, 1843, and in 
the further sum of $140 for the instalment due March 6th, 1844, and 
concluded with an indebitatus assumpsit. 

The defendant pleaded non assumpsit and nul tiel corporation. 
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The plaintiffs replied to the second plea averring that they became 
and were a corporation by virtue of the several acts of March 30, 
1832, May 3, 1834, and April 14,1836. The replication concluded 
with a verification. ‘The defendant demurred to the replication, 
and for causes of demurrer assigned, 1. That the plaintiffs did not 
show how they became a corporation, so that it could be ascer- 
tained whether the provisions of the statute mentioned in the repli- 
cation were complied with so as to vest corporate rights in the 
plaintiffs, and did not show that the persons claiming to be the 
Auburn and Owasco Canal Company had ccmplied with the 
provisions of the several statutes, mentioned in the replication or 
with any provisions of any of the statutes. 2. That the replication 
concluded with a verification, and not to the country. The plain- 
tiffs joined in demurrer. 


William H. Seward, for the defendant, made the following 
points, 1st. That the replication was bad because it did not aver 
that the conditions precedent prescribed in the act mentioned in the 
replication had been performed. 2d. ‘That it was bad because it 
concluded with a verification and not to the country. 3d. That if 
the replication were good the defendant could go back and 
attack the declaration although he had pleaded non assumpsit to the 
whole of it. 4th. That indebitatus assumpsit would not lie in this 
case, and that therefore all the counts in the declaration were bad. 
5th. That an action would lie only against a subscriber for the stock, 
and that the first and third counts of the declaration were bad be- 
cause they did not aver that the defendant was such subscriber. 
6th. That the 3d count was bad because the defaults mentioned 
in it were averred to have occurred before the time when it was 
alleged that the defendant was a stockholder. 


B. Davis Noxon, for the plaintiffs, made the following points : 
1st. That the general replication to the plea of nul tiel corporation 
was sufficient under the statute. (2 R. 8. 459, sec. 13.) 2d. That 
the replication concluded properly with a verification. Onondaga 
Co. Bank v. Carr, (17 Wend. 443.) 3d. That if the replication 
were good, the defendant having pleaded the general issue to the 
whole declaration could not fall back upon the declaration, and 
thus plead and demur to the same count. Wheeler v. Curtis, (11 
Wend. 653) ; Dearborn v. Kent, (14 Wend. 183.) 


By tue Court, Bronson C. J. The Auburn & Owasco Canal 
Company was incorporated in 1832, and the charter was renewed 
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in 1834, and amended in 1836. (Stat. 1832, p. 134; 1834, p. 460; 
and 1836, p. 185.) The first statute created the corporation with- 
out the necessity of any preliminary act on the part of the associ- 
ates (§ 1), but the renewal of the charter in 1834 was upon condi- 
tion that the directors named in the act of incorporation should 
meet and organize and open books for the subscription of the 
stock within one year. ‘The plaintiffs have not averred that those 
things were done. But this general replication to the plea of nul 
tiel corporation is given by statute, and it is not necessary to set 
forth the proceedings by which the corporation was created, (2 R. 
S. 459, sec. 13.) That is matter of evidence on the trial when an 
issue of fact is joined upon the plea. The replication is suflicient 
in point of form; and it properly concludes with a verification. 
Onondaga Co. Bank v. Carr, (17 Wend. 443.) The defendant 
may wish to rejoin an ouster or dissolution of the corporation — 
which he could not do if the replication had concluded to the coun- 
try. ‘The defendant then insists that the declaration is bad on gen- 
eral demurrer, and in that I think he is right. The first two 
counts seem to have been taken, with some variations which have 
not improved them, from precedents of general indebitatus assump- 
sit counts which may be found in Chitty’s Pleadings, (Vol. 2, 
p. 52-3; and see p. 390, Ed. of 1837.) No adjudication is cited 
by Mr. Chitty in favor of that mode of declaring upon a special 
agreement, and I think none can be found. When a special con- 
tract has been completely executed on one side, and nothing re- 
mains but the payment of a sum of money on the other, the com- 
mon counts will be sufficient ; as where a man has built a house in 
pursuance of a special agreement, for which he was to be paid in 
money, he may in that case declare generally for work, and labor 
and materials found, and recover the stipulated price in that form. 
But this is not a case of that description. The plaintiffs do not 
claim that they have done anything for the defendant; nor that 
they have furnished, sold, paid, or lent him anything ; nor that he 
has received any money to their use. But they say the defendant 
has obliged himself by an express contract to pay them certain 
sums of money; and the general rule is, that when there is an ex- 
press contract you cannot resort to an implied one, but must set 
out the contract and show how the defendant is in default. Con- 
tracts to take and pay for stock in instalments, as calls shall be 
made by the company, are of a very special nature ; and there is 
no principle upon which the company can recover without declar- 
ing on the contract, showing what in particular the agreement was, 
and when and how the calls were made. In this case the terms of 
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the subscription for stock were not prescribed by law, but were to 
be settled between the company and the subscribers, (charter, 
sec. 10,) and the plaintiffs must show what terms were agreed 
on between them and the defendant, and how he has broken his 
engagement. ‘These are elementary principles in pleading, and 
we need not refer to books for their support. 

The third count is of the same general nature, though it is more 
special in one respect than the others. It states that a call was made 
of a certain sum of money, payable in instalments of two dollars 
upon each share — the first payment to be made on a specified day, 
and the remaining instalments every six months thereafter until 
paid; that due notice was given as to two of the instalments, and 
that the defendant is indebted to the plaintiffs in two sums of $140 
each for those two instalments. It is enough to say of this count, 
as has been said of the other two, that it does not show nor attempt 
to show what contract the defendant made with the plaintiffs. 
Indeed, it does not show that any contract was made between the 
parties. The allegation is, that the defendant at a certain time, 
was “the proprietor and owner” of seventy shares of stock. 
That may be true, and yet the defendant may not have subscribed 
for the stock. He may have bought it in the market, and the char- 
ter only gives an action against the subscribers for stock (sec. 10.) 
Again, the count states that the defendant was proprietor and 
owner of the stock on the first of April, 1844, and then sets out a 
call made on the 5th of June, 1843, and a default in payment as 
to the two instalments for which the action is brought, both defaults 
occurring before the defendant is alleged to have been a stock- 
holder. There are other defects in the count; or rather it is no 
count at all. 

But it is said that, as the defendant pleaded non assumpsit as well 
as nul tiel corporation, he cannot upon this demurrer go back and 
attack the declaration ; and several cases have been cited to sustain 
that position. But it will be found on examination that the point 
has never been directly and necessarily adjudged. The doctrine 
was first started in Wheeler v. Curtis, (11 Wend. 653,) and was then 
supposed to result from the well established rule, that the defend- 
ant cannot both plead and demur to the same count. It was said 
that the defendant would not be allowed to do indirectly what he 
would have no right to do directly. But the question, whether the 
declaration was good or bad was not decided. The cause went 
off upon other grounds, and the point in question was not necessarily 
settled. In Dearborn v. Kent, (4 Wend. 183,) the dictum in the 
first case was repeated, but it was expressly held that the declara- 

VOL. X.—=NO. V. 18 
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tion was sufficient, so that it was wholly unnecessary to inquire 
whether the defendant was at liberty to make the questions or not. 
Russell v. Rogers, (15 Wend. 351,) is the next case, and there it 
was not decided whether the declaration was good or bad. It was 
apparently good, so that the point in question did not necessarily 
arise. In Miller v. Maxwell, (16 Wend. 9,) this doctrine was men- 
tioned for the last time, and the same learned judge who first stated 
it, went a great way towards knocking it on the head. In that 
case, the defendant pleaded the general issue, and two special 
pleas. ‘The plaintiff demurred to the special pleas, and they were 
adjudged bad; but the defendant was allowed to go back and at- 
tack the declaration, and judgment was given against the plaintiff 
for the insutliciency of that pleading. Now although the learned 
judge who delivered the opinion of the court took a distinction be- 
tween a defect in the declaration, which would not be cured by a 
verdict, and one which could be reached by a demurrer, the prin- 
ciple of this case is directly opposed to the dicta which had pre- 
ceded it. 

It is quite clear that the defendant cannot both plead and demur 
to the same count, and it is equally clear that at the common law 
he could not have two pleas to the same count. Indeed, the two 
things, though stated in different words, are only parts of one com- 
mon law rule, to wit, that the defendant cannot make two answers 
tu the same pleading. The statute of 4 and 5 Anne, ch. 16, was 
made to remedy this inconvenience, and it allowed the defendant, 
with the leave of the court, to plead as many several matters as he 
should think necessary for his defence. With us, leave of the court 
is no longer necessary. (2 R.S.352,$ 9.) ‘The statute does not 
say that the defendant may both plead and demur; and conse- 
quently he cannot make two such answers. But he may plead two 
or more pleas—some of which may terminate in issues of fact to 
be tried by a jury — while others may result in issues of law to be 
determined by the court. And whenever we come to a demurrer, 
whether it be to the plea, replication, rejoinder, or still further onward, 
the rule is to give judgment against the party who committed the 
first fault in pleading, if the fault be such as would make the plead- 
ing bad on general demurrer. This rule has always prevailed. It 
was the rule prior to the statute of Anne; and to say that the de- 
fendant, because he pleaded two pleas, one of which results in a 
demurrer, cannot go back and attack the declaration, would be to 
deprive him of a portion of the privilege which the legislature in- 
tended to confer. He cannot plead and demur at the same time, 
because the common law forbids it. But he may plead two pleas, 
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and he takes the right with all its legitimate consequences — one of 
which is, that whenever there comes a demurrer upon either of the 
two lines of pleading, he may run back upon that line to see which 
party committed the first fault, and against that party judgment 
will be rendered. 

Aside from the dicta in question, there is not a shadow of author- 
ity either here or in England, for a different doctrine. Although 
it seems that no case upon this point has found its way into the 
books, I well remember that since the decision in Miller v. Max- 
well, (16 Wend. 9,) it has been several times announced from the 
bench, that, in a case like this, the defendant was at liberty to go 
back and attack the declaration ; and I think the point has been 
more than once directly decided. I know that the late Mr. Justice 
Cowen entertained and expressed that opinion, as I did myself, and 
it is also the opinion of my present associates. I would not lightly 
overrule so much as a mere dictum if it was of the nature and had 
stood long enough to become a rule of property. But this is not a 
question of that kind. 

The third count in this declaration would, I think, be bad even 
after verdict. A verdict might cure the first two, but they are bad 
on general demurrer, and that question the defendant has a right 
to make on the state of the pleadings. 

Judgment for the defendant. 


Superior Court, New Hampshire, Grafton and Coos, December 
Term, 1846. 


Joun Wesster v. Cyrus ELA AND OTHERS. 
Equity ; — Specific performance ; — Administrator ; — Offset. 


Bix in Equity, filed in 1837. One Joseph Ela gave the plain- 
tiff his bond, with condition to convey a tract of land upon the pay- 
ment of two hundred dollars by a day certain, for which sum the 
plaintiff gave his notes of the same date with the bond. Very soon 
after the expiration of the time limited for the payment, Joseph 
Ela died, owing the plaintiff large balances, which he afterwards 
recovered in an action against the administrator, who exhibited 
these notes in offset, and had them allowed. This bill was then 
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brought against the heirs of Joseph Ela and his administrator, who 
was likewise one of them, to compel them to convey the land. 
The court held inter alia, First, that the money was not paid within 
the time; the balances in the hands of the deceased not having 
been specifically applied to that purpose. Secondly. That although, 
if Joseph Ela had lived, and afterwards enforced or accepted pay- 
ment of the notes, he might, perhaps, have been compelled to con- 
vey the land, notwithstanding the lapse of time, yet the adminis- 
trator, by receiving payment after the time, could not bind the 
heirs to make such conveyance ; and that the failure of the plaintiff 
to pay the notes when they fell due, would have constituted a good 
defence against paying them at all, of which he might have availed 
himself in the action at law with the administrator. So the bill was 
dismissed with costs.’ 





1 With the report of this case, there was sent to us by the counsel for the plaintiff, 
the following comments, which we publish, after some hesitation, inasmuch as it is 
stated that the point decided was not taken in the argument. A somewhat more 
extended report of the case would have been more satisfactory. 

** Admitting that time was in this instance of the essence of the contract, it may 
with deference be suggested that immediately upon the execution of the bond, at 
least until the expiration of the time limited for the payment, the land is in equity 


taken to have become the plaintiff’s ; the vendor retaining a lien upon it for the 
purchase-money. Or, in other words, by the principles of equitable conversion, 
the land became money, and would, by the English law, upon the decease of the 
elder Ela, have gone to the executor, who, like the testator, would have had as 
well his lien upon the land as his personal remedy, through the notes for the pay- 
ment And the heir would have been decreed, at the suit of the purchaser, to 
make the legal conveyance. (1 Cruise, 471; Com. Dig. Chancery, 491; 2 P. W. 
629 ) 

“The failure of Webster to pay at the day, so far impaired the contract as to 
leave it at the option of the vendor to abandon it wholly, or by resorting to his 
remedy upon the notes, to accept the payment after the day —waiving the lapse of 
time —and so binding himself to convey according to the condition of the bond. 
For he who receives payment after the day, is estopped to deny that it was season- 
ably made. And it was to give this mutuality to the contract that the notes were 
given. The equitable conversion of the property thereupon became contingent 
upon the exercise of this option on the part of the vendor. And when this option 
was exercised, it related back to the date of the contract. And so far from its being 
beyond the executor’s authority to bind the heir by the exercise of this option, it 
seems probable that, by the English law, he would be compelled to do it in behalf 
of the simple contract-creditors. At least, it has been decided, that where the op- 
tion is with the purchaser, he shall not collude with the heirs for the relinquishment 
of his purchase in fraud of that class of claimants. (Leigh & Dalzell on Eq. Con- 
version, 19, 20, and cases there cited.) 

“This merely confirms the more obvious view of the case, that the bond and the 
notes made the contract mutual. That Webster could not, by refusing to pay at 
the day, avoid paying atall. That the remedy against him was not restricted to 
the person of the testator, but, like other personal remedies, passed to the repre- 
sentative of his person. That he, having elected to receive his money after it was 
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Supreme Court, Vermont, Addison County, January Term, 1846. 






Natuan Crarun v. Litty H. Witcox. 


Trespass on the case may be sustained for an injury to personal property, which 
is the result merely of the negligence of the defendant, although the injury is 






immediate. 
In this case the plaintiff alleged, in his declaration, that the defendant so care- 
lessly drove, governed and directed his horse, which he was driving, attached 
to a sleigh, on the highway, that, by and through the carelessness, negligence 
and improper conduct of the defendant, the sleigh of the defendant struck the 
horse of the plaintiff, who was also driving upon the road, with great foree, 
and so injured the horse that he died; and the evidence, on trial, proved the 
facts substantially as alleged ; and it was held, that the plaintiff might sustain 
his action of trespass on the case. 










Trespass on THE Case. The plaintiff alleged in his declaration, 
in substance, that, on the twenty-sixth day of February, 1844, the 
plaintiff’s son was driving in the highway, in Hancock, a horse and 
sleigh belonging to the plaintiff, and the defendant was also driving 
a horse and sleigh, and that the defendant so carelessly drove, gov- 
erned and directed his horse and sleigh, that, by and through the 
carelessness, negligence and improper conduct of the defendant, the 
defendant’s sleigh struck with great force and violence against the 
plaintiff’s horse, and thereby wounded and killed him. Plea, the 
general issue, and trial by jury, — Bennert, J., presiding. 

On trial the plaintiff introduced testimony, showing, that the de- 
fendant was driving his horse, attached to a sleigh, along a public 
highway in Hancock, in February, 1844, and that the plaintiff’s 
sons, Mabens Claflin and Nathan L. Claflin, were each driving ¢ 
horse and sleigh, belonging to the plaintiff, along the same high- 
way, in an opposite direction to that the defendant was pursuing, 
Mabens Claflin being before Nathan L.; that, before Mabens and 
the defendant met, each turned out suiliciently to pass without any 
collision ; that Nathan L. Claflin was about two rods behind Ma- 



























due, is estopped to deny it was paid when due, and that the plaintiff has therefore 





paid his money and is entitled to the land. 
“The intestate retaining the notes till his decease, transmitted to his adminis- 


trator this power over a portion of his real estate. And if in England, the heir who 
is disinherited shall not call it in question, a fortiori shall he be here estopped by 
an act of the administrator for his own benefit, and whose fruits are in his own 


pocket.” 
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bens, and the horse he drove was standing still, at the time Mabens 
met the defendant ; that just as the head of the defendant’s horse 
passed the back of the sleigh, in which Mabens was sitting, the 
defendant’s horse turned in upon the sleigh, so as to catch the thill 
of the defendant’s sleigh into the cloak of a young boy, who was 
riding with Mabens, by which the boy was dragged over the back 
of the sleigh and thrown on to the horse and then on to the ground, 
and the defendant’s horse rushed across the road and struck the off 
thill of the defendant’s sleigh against the breast of the plaintiff’s 
horse, which Nathan L. Claflin was driving, so violently, that the 
thill penetrated the breast of the horse and wounded him, so that 
he died immediately. 

The counsel for the defendant insisted, that the facts proved 
showed that the plaintifl’s remedy should have been by action of 
trespass, and requested the court to direct the jury to return a ver- 
dict for the defendant for this reason; but the court declined so 
doing. ‘The jury returned a verdict for the plaintiff; and the de- 
fendant then filed a motion in arrest of judgment, for insufliciency 
of the declaration; but the court overruled the motion and ren- 
dered judgment for the plaintiff. Ixceptions by defendant. 


E. D. Barber, for the defendant. This action is, in form, case. 
We contend, that it should have been trespass. ‘The general rule, 
which is laid down in all elementary works, for determining whether 
the action should be trespass, or case, is this ;—AIf the injury be 
occasioned by the act of the defendant at the time, or the defend- 
ant be the immediate cause of the injury, and the injury result from 
force directly consequent upon his act, trespass vi ef armis is the 
proper remedy; but if the injury is not direct and immediate on 
the act done, but is consequential only, the remedy is by action on 
the case. The form of action cannot be determined by the fact, 
whether the act was lawful, or unlawful, nor by the amount of 
force accompanying it, nor whether it was done wilfully, or negli- 
gently; for if these circumstances determine the form of the action, 
they become the gist of the action, and the action is sustained, or 
fails, according as these facts are determined, whatever may be the 
amount and character of the injury. Case et al. v. Marks, (3 Ohio, 
305) ; 2 Hammond, 169. Nor is there any ground, in principle, for 
the doctrine, which has been raised in some of the cases, that, though 
the injury may be immediate on the act of the defendant, the plain- 
tiff may waive the immediate injury and claim those damages, 
only, which are the consequences of the injury. Hensworth v. 


Fowkes, (4 B. & Ad. 449); 24 E. C. L. 99; 3 Ohio, 305. There 











SUPREME COURT, VERMONT. 211 


are several classes of cases, which seem to militate against the prin- 
ciples above stated, and yet are consistent with them. 1. Cases 
arising upon water, by the collision of vessels, where there is force, 
but the act may not be the direct and immediate cause of the in- 
jury, and when the force results from the operation of the winds 
and waves and is consequential upon the act. Ogle v. Barnes, 
(8 T. R. 188.) 2. When the act complained of is the act of a 
servant, or when the question has arisen upon a motion in arrest of 
judgment — from which it could not be determined, whether it was 
the act of the defendant, or of a servant. Morley v. Gaisford, 
(2 H. Bl. 442); Huggelt v. Montgomery, (5 B. & P. 446); 
McManus v. Crickett, (1 East, 106); Savignac v. Roome, (6 'T. R. 
125); Bowcher v. Noidstrom, (1 'Taunt. 563); Moreton v. Har- 
dern et.al. (4 B. & C. 224); Ogle v. Barnes, (3 'T. R. 188.) 
3. When the ground of the action is mere non-feasance, or it does 
not appear from the case, but what it might have been non-feas- 
ance. Turner v. Hawkins, (B. & P. 472); Rogers v. Imbleton, 
(5 B. & P. 117.) But we contend, that, when it appears, from 
the case, that the defendant himself was present, and that his own 
act was the cause of the injury, that the injury was forcible and 
immediately consequent upon the act, and that the damage sought 
to be recovered is the result of this forcible injury, involved in the 
act at the time of its taking place, the action must be trespass vi e¢ 
armis, whether the act be negligent, or wilful. Scott v. Shepherd, 
(2 W. BI. 892); Selw. N. P. 454; 1 Sw. Dig. 540; Leame v. 
Bray, (3 East, 593); Day v. Edwards, (5 T. R. G48); Covell v. 
Laming, (1 Camp. 497); 2 Camp. 465; Savignac v. Roome, 
(6 T. R. 125); Haward v. Bankes, (2 Burr. 1114); Gates v. 
Miles, (3 Conn. 64); Barnes v. Hurd, (il Mass. 57); Cole v. 
Fisher, (Ib. 137) ; Case et al. v. Macks, (3 Ohio, 305); Percival 
v. Hickey, (18 Johns. 257); 2 Chit. Pl. 281,n. 4; 1 Smith’s Lead- 
ing Cases, 227-330; Guille v. Swan, (19 Johns. 351.) 

There are cases, in which the principle has been adopted, that, 
where there is negligence and also force, the negligence may be 
made the gist of the action, and case may be maintained. Bilin v. 
Campbell, (A4 Johns. 482); Williams v. Holland, (10 Bing. 112.) 
This doctrine may be sound, perhaps, if consequential damages are 
claimed in the action, but is irreconcilable with first principles and 
the whole current of authorities, if the damage claimed is that which 
is involved in the act of force complained of. But the very princi- 
ple, which lies at the foundation of the two actions, must be con- 
clusive, it would seem, in deciding this question. Trespass is a 
writ at common law, and of course, is a remedy for all injuries 
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committed with force, and which are immediately consequent upon 
the act of the party complained of. Case is an extraordinary and 
judicial writ, and is a special action to recover for special damages, 
not recoverable by the ordinary remedy of trespass, and, in princi- 
ple, unless it counts on special damages, which are not recoverable 
by the ordinary remedy, the action is misconceived. Selw. N. P, 
460, and note 5. Ashby v. While, (1 Ld. Raym. 937); Pasley v. 
Freeman, (3 'T. R. 51); 2 Wils. 146; Smith’s Lead. Cas. 330: 
Com. Dig. tit. Action, 236; Avery v. Ray, (1 Mass. 12.) 


Linsley and Wicker, for the plaintiff. Courts have found it very 
sasy to lay down the rule, that trespass is the proper remedy, when 
the injury is forcible and immediate; and case, where it is conse- 
quential. But the application of the rule has been little aided by 
definitions. The greatest difficulty has arisen in relation to injuries 
to vessels, and from animals attached to vehicles. Several cases of 
the highest authority, where case has been sustained, are almost 
identical with the one at bar. In Day v. Edwards, (5 'T. R. 648, 
the declaration alleged, that the defendant “so furiously, negli- 
gently and improperly drove his cart,” &c., and it was held, that 
the action should have been trespass; and in Ogle v. Barnes, 
(8 ‘I’. R. L88,) decided by the same court, it was held, that case 
was the proper remedy, where the defendants so negligently and 
carelessly steered their vessel, that it run against the plaintifl’s ves- 
sel. ‘The case of Gates v. Miller is relied on by the defendant. It 
appeared, that while the plaintifi’s and defendant’s vessels were 
sailing in a direction, that neither would have touched the other, 
the defendant directed the course of his vessel to be changed and 
ran her into the plaintifl’s vessel. ‘The court decided, that the ac- 
tion should have been trespass; but they said, “ If it had appeared, 
that the winds and waves baflled the defendant’s purpose and coun- 
teracted his efforts, the motion would have presented a very difler- 
ent case,” &e. Turner v. Hawkins, (1 B. & P. 472); Blin v. 
Campbell, (14 Johns. 432); Rogers v. Imbleton, (5 B. & P. 117); 
1 Smith’s Lead. Cas. 210; Moreton v. Hardern et al. (10 E. C. L. 
316); Williams v. Holland, (25 KE. C. L. 50.) If trespass would 
have been the more appropriate form of action, still the motion in 
arrest of judgment should not prevail, and the case of Ogle v. 
Barnes, is full authority on this point. i Chit. Pl. 374; 3 Stark. 


Ev. 982; 8'T. R. 188. 


The opinion of the court was delivered by 
Reprie.p, J. The only question in the present case is, whether 





SUPREME COURT, VERMONT. 213 


the plaintiff can sustain this action upon the case for an immediate 
injury, caused by the negligent driving, by the defendant, of his 
own horse. There certainly is not the fullest coincidence in the 
cases upon this subject, nor is it easy, I think, to reconcile all the 
cases on the subject, either English or American, which are to be 
found in the books. This case, however, might be decided by 
what is said by the court in Slater v. Baker, (2 Wils. 362,)— 
“That the plaintiff ought to receive a satisfaction for the injury, 
seems to be admitted ; but then it is said, that the defendants ought 
to have been charged as trespassers vi et armis ; the court will not 
look with eagle’s eyes, to see whether the evidence applies exactly to 
the case or not, when they can see the plaintiff has obtained a ver- 
dict for such damages, as he deserves; they will establish such 
verdict, if it be possible.’ Perhaps the rule of practical common 
sense, of making, as far as can well be done, the mere form of the 
action bend to the substantial justice of the case, is here stated 
somewhat boldly, but it sounds well, and will not be found to vary 
substantially from the practice of most modern courts. 

But we have no doubt the present case comes fully within the 
most sensible, most numerous and longest standing and most ap- 
proved authorities upon the subject. It may be true, perhaps, that 
an action of trespass might have been sustained in the present case ; 
but clearly, we think, that is not the only remedy. ‘Trespass and 
case are concurrent remedies for a great many injuries. Where 
personal chattels are ¢aken from the owner and converted into 
money, he may sue the person taking, either in trespass or trover, 
(which is trespass on the case,) or he may bring assumpsit for the 
money. For criminal conversation with the wife, or seduction of 
the daughter, or servant, or an assault and battery upon a child, or 
servant, either trespass, or case, will lie, at the election of the hus- 
band, parent, or master. And so for many other injuries, which 
might be named, the party injured has an election of remedies. 
The rule, we think, is the same ina certain class of cases, involving 
the same, or a similar subject-matter with the present action. 

If the injury be wi/ful and committed by the defendant himself, 
and the injury immediate, the action must be trespass. Almost all 
the cases concur in this. So, too, if the injury is immediate, and 
the defendant positively does any act producing’, or increasing, the 
injury, trespass is the appropriate remedy. But when the only 
fault of the defendant consists in negligence, is a mere non-feasance, 
although the injury is immediate, the appropriate remedy is case. 
The cases will be found, we think, to sustain this view. But some 
cases go so far, as to aflirm, that, in the last class of cases, and in 
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all cases, where the injury is immediate, the proper action, perhaps 
the only action is trespass. Leame v. Bray, (3 East, 593,) goes 
upon this ground, but has been often doubted, and seems to me to 
have been decided rather too much upon the ground quoted from 
Slater v. Baker, to be regarded as much authority for other cases, 
It is well enough to decide a case upon its own peculiar circum- 
stances, especially when they present a strong equity, as is very 
often done in the English courts, — much oftener, it would seem, 
than in this country; but, then, in Westminster Hall such a ease is 
never regarded as of much account, in determining any other case, 
The courts there, as all courts ought to do, seem to fasten more 
upon the general current of the authorities, the principle evolved 
from all the cases, so to speak, than upon the peculiar facts of any 
particular case. Thus it will be found, that, in that country, the 
case of Leame v. Bray has not been much regarded, if we except, 
perhaps, one or two nisi prius cases, decided, soon after that case, 
by Lord Ellenborough, — who doubtless considered himself so far 
the author of the decision in Leame v. Bray, that he was unwilling 
to act the part of an unnatural parent, by abandoning it to its fate, 
without an effort to sustain it. Covell v. Laming, (1 Camp. 497) ; 
Lotan v. Cross, (2 Camp. 465.) With these exceptions, I do not 
find, that any English court or judge, has undertaken much to vin- 
dicate the case of Leame v. Bray, or to rescue it from that obliv- 
ious disregard, into which it has been constantly falling in that 
country. 

But the effort, in this country, to reconcile all the cases upon that 
subject, and, in so doing, to follow the case of Leame v. Bray, 
seems to us to have made rather sad work in one or two instances, 
at least. Gates v. Miles, (3 Conn. 65,) is, indeed, ably argned by 
the court, and the most is made of the facts in the case, to defeat 
the action, but to sustain the verdict below; but it seems to us, 
that, without the support of Leame v. Bray, and the nisi prius cases 
cited above, this case of Gates v. Miles, might quite as well have 
been decided for the plaintiff. It is very probable, that the fact, 
that the action of trespass was clearly barred by the statute of lim- 
itations, induced the court to deny the remedy by an action upon 
the case. There might have been other facts in the case, which do 
not appear in the report. The fact, too, that the collision in that 
case, occurred by the positive act of the defendant, or of his servant, 
acting in his presence and under his express orders, distinguishes it 
from the case now before the court, and from the rule, which we 
have stated above. The case of Case et al. v. Marks, (3 Ohio, 305,) 
{2 Hammond, 169,] is a case not reconcilable with the rule laid 
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down above, nor with any well considered case, unless it be that 
of Leame v. Bray, and is opposed, as we think, to the general cur- 
rent of authority on the subject of water navigation. In the case 
of Day v. Edwards, (5 T. R. 648,) stress is laid upon the allega- 
tion, that the defendant drove furiously upon the plaintiff’s car- 
riage, as showing that the injury was done, not only by a positive 
agency of the defendant, but that it was wilful and immediate. 
Savignac v. Roome, (6 'T. R. 125,) is a case against the master for 
the wilful act of the servant, and was decided upon the ground, 
that the master is not liable at all for the wi/ful act of his servant, 
unless it was done by his direction or consent, and, in that case, that 
he is liable to the same action with the servant, — which must be 
trespass, the act being both positive and wilful, and the injury im- 
mediate. 

The case of Ogle v. Barnes, (3 'T. R. 188,) decides, that “If A. 
wilfully run his vessel against B.’s and damage ensue, B. may 
bring trespass ; but, if A. so negligently steer his vessel, that it run 
foul of B.’s, then case is the proper action.”” This case seems fully 
to justify the present action. T'ripe v. Poller, cited in the opinion 
in this case and in 6 T. R. 128, goes upon the same ground. 
Rogers v. Imbleton, (5 B. & P. 117,) is almost identical with the 
case now before us, and the court held, without doubt, that case is 
the proper remedy, and wholly disregard the case of Leame v. 
Bray, as an authority. Hug gett v. Montgomery, (5 B. & P. 446,) 
is similar, in principle, to the case of Savignac v. Roome, cited 
above. Morley v. Gaisford, (2 H. Bl. 442,) is also a similar case. 
The cases all agree, I believe, that no action of trespass can be 
maintained against the master, for any act of his servant, unless the 
servant acts by his consent, either express or implied, and that, if 
the master, in other cases, is liable at all for the wilful acts of his 
servant, which causes immediate injury to the plaintiff, the action 
must be trespass on the case against the master, although trespass 
lies against the servant. ‘The case of Turner v. Hawkins, (1 B. & 
P. 472,) is a case decided in the exchequer chamber, and seems to 
us to put this subject upon its true ground, that, where the wrong 
complained of is a mere non-feasance, the appropriate remedy is 
case, but that trespass will also lie, perhaps, where the injury is 
immediate. Moreton v. Hardern et al. (4 B. & C, 223,) [10 E. C. 
L. 316,] is a case fully sustaining the same view, and withal, a 
very elaborate and well considered case. It decides, that case is 
the proper remedy for an injury resulting from the defendant's own 
negligence in driving his coach upon the plaintiff’s carriage, al- 
though the injury is immediate. Opinion of Lirriepate, J. See, 
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also, here, the review of all the cases, upon this subject, by Bay- 
LEY, J. Williams v. Holland, (10 Bing. 112,) [25 E. C. L. 50,] fully 
aflirms the view we have just taken of Moreton v. Hardern et al., 
and is a case learnedly and ably discussed, both by court and coun- 
sel; and it decides, “ that, when injury is occasioned by the care- 
lessness and negligence of the defendant, the plaintiff is at liberty 
to bring an action on the case, notwithstanding the act be immediate, 
so long as it is not a wilful act.” We have thus examined the 
English cases as far, perhaps, as will be profitable. It will be 
seen, that they fully justify the present action. 

The American cases upon this subject are numerous, and many 
of them, and those most reliable, as a fair exposition of the com- 
mon law, seem to us to sustain the view we have here taken of the 
law upon this subject. They will be found extensively collected 
and collated in a note to Scott v. Shepherd, (1 Smith’s Leading 
Cases, 329.) 

Judgment affirmed. 





Municipal Court of the City of Boston, Massachusetts, July, 1847. 
CoMMONWEALTH v. Exizur Wricut. 
The Law of Libel in Massachusetts. 


Tris was an indictment for libel, founded upon a publication in 
the Daily Chronotype, of which paper the defendant was editor and 
proprietor, charging Moses Clark, one of the jurors on the trial 
of the case of Tubbs v. T'ukey, which was a suit for arrest and 
false imprisonment in the court of common pleas for Suffolk county, 
with being influenced to give a large verdict against the city mar- 
shal, the defendant, on account of being himself the holder of a 
mortgage on a gambling establishment, and also with having played 
a game of draughts in the jury-room, to determine the amount of 
the verdict. The defendant employed no counsel at the trial, but 
argued his own cause. The charge to the jury was delivered by 
Wextts, C. J., and was as follows : — 


GENTLEMEN OF THE JuRY, 
The question before you is an indictment for a libel. Perhaps 
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you will think, when you come to pass upon the case, that it is 
rather a settled question; but the discussion has taken so wide a 
range, that it may be expedient for me to go to a somewhat greater 
extent into the various considerations, than would have otherwise 
been necessary. 

In the first place, gentlemen, there arises a question as regards 
your province in the decision of the question before you. Elabo- 
rate arguments have been made to you about the law of libel, and 
an argument was addressed to you about what was the law of libel 
in this case, and other criminal cases. It is important, gentlemen, 
for you to understand this question aright. The practice of ad- 
dressing juries upon questions of law, has existed for a long time 
in this commonwealth, and I do not know but always. The prac- 
tice has existed so long that the court has not thought proper to 
disturb it; but recently this question has received the most serious 
consideration of the court. They held the question in advisement 
for a year or more, and after the fullest consideration carae to this 
decision ; — that it is the duty of the jury to be governed by the 
instruction of the court in matters of law, in all criminal cases, as 
well as in civil cases. Such is your duty, gentlemen, and I will 
not take up any time in discussing the question whether you ought 
to perform your duty or not. I state it to you as the law of the 
land, that whatever instruction the court give you in regard to the 
law, in this case, you are bound by, as you would discharge your 
duty properly. You are bound to take the instructions of the court 
in matters of law, and to be governed entirely by those instructions 
in rendering your verdict. In matters of fact it is otherwise. 
Whether a particular fact is true; what inference you will draw 
from the evidence given you, when called upon to infer a fact from 
certain testimony ; here your province is exclusive. It is no part 
of the duty of the court to say whether a fact is proved or not, or 
to say what inference shall be drawn from testimony tending to 
establish the existence of a fact. If the court should intimate their 
opinion, it neither binds you, nor warrants you in being governed 
by it. Over matters of fact, juries have exciusive control, and the 
court exclusive control over matters of law. 

By keeping up this distinction we attain the highest ends attained 
by judicial trials. If the judge mistakes the law, the party is not 
deprived of redress. He may complain of that mistake, and all 
may be settled and corrected by the deliberate sanction of a tribu- 
nal composed of the ablest judicial minds in the commonwealth, of 
men placed in the situation above all others most favorable for a 
correct and impartial decision. Without this favor there would be 
VOL. X.— NO. V. 19 
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no law. Each jury would make a law for itself, and no man 
would know when he was exposed to punishment, or whether he 
was protected from injury. I will not, therefore, gentlemen, go 
over this ground any further than to say that so far as the court in- 
structs you in matters of law, you will be bound by their decision, 
and in matters of fact, you will draw your own inference from the 
evidence placed before you. 

It has been argued by the defendant, that there is in this com- 
monwealth no law making a man punishable for the publication of 
a libel in the public press. The court instruct you, gentlemen, 
that this is not correct doctrine. There is a Jaw punishing a per- 
son who is guilty of the publication of a libel, and that law extends 
as well to the publishers of a press as to persons writing as private 
individuals, with certain limitations. There is a provision in the 
constitution, gentlemen, which I will read to you, which probably 
gave occasion to this idea. “ The liberty of the press is essential 
to the security of freedom in a state ; it ought not, therefore, to be 
restrained in this commonwealth.” | What is the meaning of the 
phrase, “the liberty of the press ought not to be restrained?” It 
has received a consideration by the highest tribunals of our land, 
and the meaning of that provision is definitely settled. It applies 
to what is called the censorship of the press, existing in despotic 
governments ; and in other governments at this moment, as in the 
city of Mexico. Persons having the care of the public presses, are 
obliged to submit whatever they intend to publish to the scrutiny 
of the public authorities, before it is published at all, and nothing 
can be published without the previous sanction of the public au- 
thorities. In some of the newspapers of Paris you may find large 
blanks, indicating the articles forbidden to be published. This is 
the meaning of the expression that “the liberty of the press shall 
not be restrained.” This is the meaning which has been settled. 
There shall be no power in the government to say that an individ- 
ual shall not publish what he chooses, but it never was the meaning 
of the provision that a person should not be answerable for what 
he does publish, provided he invades the rights of others by such 
publication. It would be, perhaps, a reproach to our laws were it 
otherwise. We hedge around property with guards of every kind, 
to punish with the utmost severity those who invade the rights of 
property. It would be singular if that reputation, which is dearer 
than property, were open to the attack of any one. A poor man 
cannot be punished to any extent, in the way of imprisonment in a 
civil action. If there were no law. punishing libels as criminal, a 
person destitute of property might libel with impunity, or next to 
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The definition of a libel, gentlemen, has been given long ago, 
and passing over those cases where there is an imputation of crime, 
our courts have settled, that a libel is a malicious publication, ex- 
pressed either in printing or writing, or by signs and pictures, 
tending either to blacken the reputation of one dead, or the repu- 
tation of one who is alive, and expose him to public hatred, con- 
tempt or ridicule. Commonwealth v. Clap, (4 Mass. Rep. 163.) 
Whoever, therefore, maliciously publishes a charge against another, 
exposing him to public hatred, contempt, or ridicule, and much 
more charging him with any serious offence or crime, is guilty of a 
libel. You will find that the word malicious is used in this case, 
and some have supposed that by this word is meant malice against 
the individual. Malice has a legal and technical as well as a pop- 
ular sense. ‘That is stated to be malice where the party intends to 
injure another. ‘The words are used in the alternative. ‘The mal- 
ice of a publication is the intention to injure or to defame the repu- 
tation of another. Whenever a person makes a publication interd- 
ing to defame the reputation of another, it is malicious in the eyes 
of the law. 

This definition was adopted before the time of our Revised Stat- 
utes, and falsehood, you will notice, is among the items of the de- 
finition of a libel. It was a law of this commonwealth until the 
year 1826, that the truth was no justification for a libel, with cer- 
tain exceptions. When the question was brought before the courts 
of this commonwealth, they decided that the law of libel required 
the courts to say that the truth was not a justification in the matter 
of libel, and as judges are not makers but mere expounders of the 
law, they could not give any other decision than they did. The 
legislature thought that the common law of libel was too harsh, too 
arbitrary, gave too much power to the judges, and was to a certain 
extent inconsistent with our free institutions, and consequently, in 
1826, passed an act, modifying the law, which act has been incor- 
porated into the Revised Statutes, and is now the law of this com- 
monwealth. It is as follows : —“ In every prosecution, for writing 
or for publishing a libel, the defendant may give in evidence, in 
his defence upon the trial, the truth of the matter contained in the 
publication, charged as libellous; provided, that such evidence 
shall not be deemed a sutlicient justification unless it shall be fur- 
ther made to appear on the trial, that the matter charged to be 
libellous was published with good motives and for justifiable ends.” 
This is a great modification of common law. If a man publishes 
that which injures another, he is to be treated as a libeller, unless 
he can give a good reason, weil established by proof, that what he 
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published was true, and that he published it from good motives, 
and for a justifiable end. 

There is another class where the publication may be injurious, 
at the same time untrue, and at the same time not libellous ; and 
that class of cases may be defined to be this : — where it is the duty 
of a man to write in relation to another. Wherever the law im- 
poses upon him the duty of speaking, there he is to be protected 
though he may be mistaken. A person is suspected of being guilty 
of an offence, and one makes a charge, and alleges that he has been 
guilty of that offence. He was in the way of his duty, and pro- 
vided he did it honestly, he is to be protected, though mistaken. 
A man may be a member of a church, may have a conversation 
with a brother, and think he deserves church discipline. The re- 
sult of the investigation may show that the charge was not sus- 
tained ; still, the person had a call to speak, and is to be protected, 
unless he has done it dishonestly. Perhaps, gentlemen, if a man 
offers himself as a candidate for public oflice, and submits the ques- 
tion of the propriety of his claims, it is the duty of the press to can- 
vass the merits of the person who has thus put himself upon his 
country for approval or disapproval. I should think, in that case, 
all that would be required would be to discuss the merits of that 
candidate with integrity, and if it should happen that charges affect- 
ing their fitness for office should be made against them, no action 
would lie against the individual who had made those charges. 
There is a duty, in other words, to speak out. There is no duty, 
however, imposed upon an editor to discuss the question of the 
merits of the discussion in a grand jury-room, and if an editor 
chooses to enter into that grand jury-room and charge upon a mem- 
ber improper deliberation, he does it at the peril of going upon the 
other provision, of proving it to be true, and proving that the pub- 
lication was from good motives, and for justifiable ends. 

You will observe, gentlemen of the jury, that excepting privi- 
leged communications, where it is the duty of the person to speak, 
with that exception, a person who publishes anything against an- 
other with the intention of lessening that person in the public esti- 
mation, or wounding his feelings, is guilty of a violation of the law, 
unless he, on his part, does prove these three particulars: first, that 
the publication was true ; second, that it was published from good 
motives ; and third, that it was published for a justifiable end. It 
must be true, gentlemen. A person who speaks where there is no 
call of duty for him to speak out, has no right to shelter himself 
under the statement that he believed it was true — that he did it 
without any knowledge of its falsehood. He does it at his peril, 
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and he must see to it, when he does, without call, put an imputa 
tion upon another, that he is warranted by the truth in making his 
charge. But the truth alone is not enough. ‘There are a great 
many cases where a man might publish the truth against another, 
and at the same time, if his ends and motives were bad, he is not 
to be protected. Suppose the case of a man who, struggling with 
poverty and evil influences, had risen to a place of rank and dis- 
tinction in the world ; and suppose it were true that the parents or 
relatives of that individual were vile and worthless, and perhaps 
had suffered upon the gallows, and a person with malicious intent 
should publish these things in the papers. ‘The truth alone would 
be no justification, if it was published from a bad motive and for 
unjustifiable ends. Suppose the individual himself in early life had 
been guilty of some irregularity, but by a long course of sobriety, 
industry and integrity, had established his character; and some 
person, with the view of blasting and destroying him, should un- 
dertake to parade these things against him, in order to destroy his 
standing, the truth would be no justification in that case, because 
the motives were not good, nor was the end justifiable. The party 
must not only, therefore, state the truth, but must have good mo- 
tives. ‘That relates to the integrity of the individual himself. He 
must believe himself to be doing right. ‘The jury must be satisfied 
that he thought he was called upon by some sense of duty to sacri- 
fice the reputation or injure the feelings of another, by a publication 
of this kind. 

There is one thing still further: in these days of extraordinary 
and extreme views on many subjects, a man may justify himself to 
his own conscience, and yet appear to do wrong to another. Very 
good men have acted in all good conscience, when doing that 
which was wrong. When an individual ventures to attack the 
position and character of another, he must see to it, not only that 
he is conscientious, but that he has an object in view which will 
approve itself to the judgment of reasonable men; for he is not to 
be excused, if the jury think the end which he had in view was not 
one which could be warranted by reason. 

These, gentlemen of the jury, are the principles which will gov- 
ern you; and in applying these principles, you will take the indict- 
ment, and take the publication of the 14th of May, and look them 
over ; and then comes a question of fact for your decision: Was 
that publication one calculated to injure the reputation and feelings 
of Mr. Clark? ‘That is a question which you have to try. Did it 
convey an implication upon him which might wound his feelings, 
19* 
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or affect his standing in society? You will judge of it, gentlemen ; 
it has been so fully discussed that I need not remark on it. 

Something has been said of the discussions in the petit jury-room. 
There is a marked distinction between the two kinds of conduct. 
Twelve men go out to consider the evidence. The law sends out 
twelve, and requires them to be unanimous in their verdict. It is 
impossible that this should be obtained, unless the jury approach 
the deliberation with a freedom from pride of opinion, with a dis- 
position to hear and weigh well whatever can be said, and, toa 
certain extent, with a readiness to defer the one to the other in or- 
der to come to a result. If each juror insisted upon having every- 
thing in his own way; if he should insist that his first impression 
should be that by which he should abide, it would be impracticable 
to try cases requiring an unanimity of opinion on the part of the 
jury. All fair means by which the jurors’ minds may be made to 
meet ; all fair comparisons, such as marking round and discussing 
it afterwards ; all those means which can be adopted, the effect of 
which is that honest men, conscientiously aiming at the discharge 
of their duty, shall agree where at first there was a disagreement, 
are highly commendable and should be observed by juries. Not 
that a juror should give his verdict contrary to his own sense of 
right. Every juror is bound in his verdict to say that it is such as 
he can conscientiously approve. But an honest attempt to come 
to an agreement, where from the nature of things you could not 
expect an agreement at first, is very different from a deviation from 
your oath, to decide the question by the law and the evidence 
given.- It is highly improper, and the court would not hesitate to 
punish a juror who should undertake to render that verdict, not by 
his convictions of right, but by the decision of a game of chance or 
a game of skill. 

You will say, gentlemen of the jury, whether this publication is 
one which imputed anything derogatory to Mr. Clark, and calcu- 
lated to bring him into the hatred and ridicule of others. If you 
think it is not, if it is an innocent publication, if it is an imputation 
which you, gentlemen, would be willing to have made upon your- 
selves, you will decide accordingly. If, however, it does contain 
the imputation of an offence, then the question is whether this is 
justified before you. Was it true? An attempt was made to say 
that it was true, because the statement was not in positive terms. 
Even in this view of the case the defendant received no information 
that Mr. Clark himself played the game of drafts. But the law 
does not leave the reputation of individuals to hang upon so slender 
a ground as that. If you believe that the publication was made 
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with the intention to attack Mr. Clark, the defendant is not pro- 
tected by using the words “it is said.” What would have been 
the decision of the court, if the name of his informant had been 
given, I will not undertake to say. I only rule, as a matter of law, 
that putting in the words “ it is said,” does not protect the defend- 
ant. If it was not true, then, gentlemen, nothing remains to be 
done. He cannot justify the publication of a falsehood, even if his 
motives were good and his end justifiable. You will, then, inquire 
whether it is true, whether his motives were good, and whether bis 
end was justifiable ; and unless you find the three, gentlemen, the 
defendant is guilty. 

The jury, after an absence of fifteen minutes, returned with a 
verdict of GuiLry. 















The defendant afterwards filed a motion in arrest of judgment, 
on the following grounds; “ (1) Because the publication set forth 
in the indictment on which the said Wright stands convicted, does 
not contain any libellous or indictable matter whatsoever ; (2) Be- 
cause the said publication set forth as aforesaid does not contain 
any such libel as is charged in the said indictment; (3) Because 
the said indictment does not profess to set forth the very words or 
terms of the alleged libel, but only the ‘ purport, effect and sub 
4 stance thereof;’ (4) Because the said indictment is in other re- 
i spects uncertain, informal and insufficient in law.” The decision 
f of the court has not yet been pronounced. 












Richard Hiidreth and Horace E. Smith, in support of the motion. 
S. D. Parker, for the commonwealih. 








Supreme Court of New Jersey, April Term, 1847. 






Price v. Bray.— Wrker v. Bray. 









Under the bankrupt law of 1811, the decree of discharge is a judicial decree and 
conclusive unless in case of fraud or concealment. The plaintiff therefore can- 
not reply to the plea of bankruptcy, that the defendant did not become a bank- 
rupt; that he did not comply with all the requisites of the statute ; or that he 
did not obtain a discharge. 

A plea of bankruptcy must show the jurisdiction of the court by an averment of 
the filing of a petition to be declared a bankrupt, by a bankrupt, a resident of 
the district in which he obtained a discharge, or it will be insufficient on special 
demurrer ; otherwise if the defect be waived by pleading over. 

Semble, if the jurisdiction be shown, the plea will be sufficient if it set out the de- 
cree of discharge after a fa/iler processum est, 

The plea of bankruptcy, as it consists of matter of fact as well as matter of record, 

should conclude with the ordinary verification. — Pennsylvanian Law Journal. 
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Digest of American Cases, 


[Selections from 2 Denio’s (N. Y.) Reports.] 


ACTION, 

Money voluntarily paid upon a claim 
of right, where there has been no mis- 
take of any fact, cannot be recovered 
back. Payments directed by the board 
of supervisors, upon the adjustment of 
accounts against the county, fall with- 
in this prineiple. Supervisors of On- 
ondaga v. Briggs, 26. 

2. Anaction may be maintained ona 
promise made by the defendant to a 
third person for the benefit of the plain- 
tiff without any consideration moving 
from the plaintiif. Barker v. Bucklin, 
45. 

3. Accordingly where B., being in- 
debted to the plaintiff, sold property to 
the defendant who agreed to pay the 
price of it to the plaintiff, on account of 
his demand against B., Acid, that the 
plaintiff might maintain an action against 
the defendant on such promise. 7d. 

4. Such agreement is not a promise 
to answer for the debt of a third person, 
and therefore is not required to be in 
writing. Jp. 

5. An action for use and occupation 
will not lie where the defendant has 
neither occupied nor held the premises 
during the time for which the recovery 
is sought. Beach v. Gray, 84. 

6. Accordingly where the plaintiff de- 
mised to the defendant for a term cer- 
tain premises which the latter aban- 
doned after occupying for a time, and 
the plaintiff gave the defendant notice 
that he should let them for the best 
terms he could get and hold him re- 
sponsible for any deficiency, and then 
leased to another who occupied for the 
residue of the term, but became bank- 
rupt and failed to pay; Ae/d, that use 
and occupation would not lie against 


the defendant for the time during which 
such other person occupied. Jd. 


ACTION FOR MONEY HAD AND RE- 
CEIVED. 

Assumpsit for money had and receiv- 
ed is an equitable action, and generally 
raises the question to which party er 
a@yuo et bono the money belongs. Buel 
v. Boughton, 91. 

2. Accordingly, where the plaintiff 
gave a note for a demand bearing in- 
terest, but which through mistake was 
not made payable with interest to A., 
who transferred it to B., who transferred 
it to the defendant, and upon each trans- 
fer it was supposed by the parties to be 
on interest and was received and ac- 
counted for accordingly; and when it 
became payable the plaintiff also sup- 
posing it to be on interest paid the 
amount with interest thereon; held, in 
assumpsit for money had and received 
brought to recover it back, that the 
plaintiff could not recover. J, 

3. Where a creditor claimed and re- 
ceived from his debtor upon the liqui- 
dation of a security bearing annual in- 
terest, an amount ascertained by a third 
person who made annual rests and com- 
puted interest upon interest, both parties 
supposing the amount paid to be cor- 
rect; Ae/d that an action for money had 
and received would lie to recover back 
the excess paid beyond the amount due 
by a calculation uponcorrect principles. 
Boyer v. Pack, 107. 

4. A party entitled to rescind a con- 
tract on account of failure of considera- 
tion or non-performance by the other 
party must, in order to enable him to 
bring a general action for money which 
he has paid on account of it, restore or 
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tender what he has received in part 
performance. Colville v. Besly, 139. 

5. But where the thing delivered as 
part performance was not what was 
contracted for, but a different thing, he 
may bring such action without a re- 
delivery or tender of what was so de- 
livered. Jb. 

6. Accordingly where the defendant 
had sold and agreed to deliver to the 
plaintiff a promissory note heid by the 
defendant as indorsee, the makers of 
which had been discharged under the 
bankrupt act, but the indorser upon 
which was liable, and the defendant 
after the contract settled the note with 
the indorser and cancelled the indorse- 
ment and then sent the note to the 
plaintiff; Aedd that the latter could 
maintain assumnpsit for money had and 
received to recover what he had paid 
on account of the contract, without re- 
turning or offering to return the note. 
db. 
7. The plaintiff gave the defendant a 
negotiable note, which the latter trans- 
ferred to a bona fide holder; held, that 
the plaintiff, who had become entitled 
to rescind the contract on account of 
which the note was given, could re- 
cover from the defendant the amount 
of it in an action for money had and re- 
ceived. Jb. 

8. The defendant and another person, 
in November, 1834, contracted with the 
canal commissioners to perform certain 
work on the Chenango canal, by Octo- 
ber, 1836; and having commenced the 
work, they, in January, 1836, assigned 
their contract to the plaintiff, who 
agreed to finish the job at his own ex- 
pense, for the prices stipulated for in 
the original contract; which upon his 
completion of the work were paid to 
him. In April, 1836, an act was pass- 
ed providing for extra allowances to 
contractors on this canal, (Laws 1836, 
p- 201,) under which an award was 
made in favor of the original contract- 
ors, and one-half the sum awarded was 
paid to the defendant. Held, that the 
plaintiff was entitled to this money and 
could recover it in assumpsit against 
the defendant. Munsell v. Lewis, 224. 


AGREEMENT. 
In the body of a written contract it 
was stated to be made between R. & 
C., and by its terms C. was to deliver 
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certain property to R., but it was signed 
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by C. & H.; held, that both C. and 
H. were contracting parties with R. 
Clark v. Rawson, 135. 

2. A note piven by one who keeps a 
saw-mill and lumber-yard, for an amount 
** payable in lumber at cash price when 
called for,’’ without mentioning day or 
place of payment, is payable on de- 
mand at the mill-yard. Rice v. Church- 
al, 145. 

3. A special demand must be made 
there before suit brought. Jd. 

4. But a personal demand of the 
maker elsewhere would be good unless 
met by an offer to pay at the yard. In 
such case the holder would be bound to 
go to the yard to receive payment. 
Per Bearpstey, J. Jb. 

5. A demand at the mill yard is suffi- 
cient, though neither the maker nor 
any one authorized to make the pay- 
ment be found there. Jb. 

6. If upon such demand the maker be 
absent, it may be made of any one in 
charge ; and if there be no such person 
it may be made publicly. Jb. 

7. In an interview between the plain- 
tiff, the defendant and one H., it was 
agreed by parol between the three, that 
H. should do certain work for the de- 
fendant for which the plaintiff should 
pay H. in goods, and that the defendant 
should pay the amount to the plaintiff 
in lumber. The work having been 
done, he/d, in a suit by the plaintiff on 
tle defendant’s promise, that it was 
made upon a good consideration and 
was binding. Mathers v. Perry, 162. 

8. The agreement of a single indi- 
vidual to make a donation of money to a 
literary or religious institution, without 
any undertaking on the part of the donee 
to do anything, is without consideration 
and void. Semble. Per Watwortn, 
Chancellor. Stewart v. The Trustees 
of Hamilton College, 403. 

9. And an agreement by the institu- 
tion to receive and invest the money 
when paid and apply the interest to the 
payment of the salaries of its officers, 
will not furnish a consideration to sup- 
port the undertaking. Semble. Per 
Watwortn, Chancellor. Ib. 

10. But where several persons sub- 
scribe to raise money for an object in 
which all feel an interest, e. g. to sup- 
port a religious or literary institution, 
the mutual promises of the several sub- 
scribers form a valid consideration for 
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the promise ofeach. Per WaLwortn, 
Chancellor. Ib. 

11. The party for whose benefit such 
subscriptions are made may maintain 
assumpsit against the several subscri- 
bers, although such party is not con- 
nected with the consideration. Per 
Watwortn, Chancellor. Ib. 

12. A subscription to an instrument 
by which the subscribers undertake to 
pay the amounts set opposite to their 
respective names ata future time for the 
support of education, religion or charity, 
is a gratuitous promise and is void for 
want of consideration. Per Bocker, 
Senator. Ib. 

13. But a promise to pay, provided 
the promisee would raise a_ certain 
amount by subscription, is a valid cor- 
tract founded upon a good executory 
consideration. Per Bocxee, Senator. 
Tb. 

14. An undertaking to pay money 
upon the occurrence of an event which 
is not to be brought about by the promi- 
see, is a naked promise upon which no 
action will lie. Jb. 


15. Therefore a subscription paper, 
containing a provision to the effect that 


the subscribers were not to be holden 
unless the aggregate of their subscrip- 
tions amounted to a certain sum by a 
certain day, is without consideration. 
Per Bocxer, Senator. Ib. 

16. A subscription to raise a fund for 
the benefit of a college was conditioned 
to be void unless a certain amount should 
be subscribed by a given time; and 
shortly before the time had expired the 
board of trustees by resolution agreed to 
continue to raise subscriptions after the 
expiration of the time, to save harmless 
any persons who would engage to 
make good any deficiency in the amount 
of subscriptions which might be found 
to exist at the end of the time limited ; 
and certain of the trustees, with other 
persons, thereupon signed an instru- 
ment undertaking to make up any such 
deficiency ; Ae/d, that such agreement 
will not supply an actual deficiency in 
the other subscriptions, so as to make 
the subscription paper binding upon the 
several subscribers. Per WaLwortn, 
Chancellor. Ib. 


ASSIGNMENT. 
An assignment by a debtor pursuant 
to an insolvent act of all his estate, 
real and personal, passes the title to all 
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the lands which he owns, without fur- 
ther description. Roseboom v. Mosher, 
61. 

2. Lands owned by him, though not 
mentioned in his inventory, pass by 
such assignment. J, 

3. A reconveyance by the trustees 
will not be presumed, or their title be 
held to be extinguished, on account of 
the lapse of time without the assertion 
of a title under the assignment, where 
there is no proof that the debts of the 
insolvent have been paid. 0. 


ATTORNEY, SOLICITOR, AND COUNSEL. 

A solicitor or counsellor of the court 
of chancery is not permitted to con- 
tract with his client for a part of the 
subject-matter of the litigation, as a 
compensation for his services. Wallis 
v. Loubat, 607. 

2. Accordingly where a bill in chan- 
cery was filed for the specific perfurm- 
ance of a contract to exchange real 
estate, and the rents of the defendant's 
property of which the complainant 
claimed a conveyance were paid to a 
receiver in the progress of the suit, who 
after a decree dismissing the bill, paid 
the same to the solicitor for the defend- 
ant, who was also the defendant’s 
counsel, who claimed the same under 
an agreement with his client that he 
was to retain them for his services in 
the cause ; on an application to compel 
him to pay them to the defendant, Aedd, 
that such agreement was void. J), 

3. Attorneys and solicitors are public 
officers and are subject to the control 
of the courts in which they practise ; 
and are bound when they undertake 
the prosecution or defence of suits to 
serve their clients for the fees allowed 
by law. Jb. 

4. A counsellor may, however, stipu- 
late with his client for a reasonable re- 
ward for his services, irrespective of 
the allowance in the fee bill, though 
he is solicitor or attorney in the same 
cause. Ib. 


BAILMENT. 

Where one has personal property in 
his possession belonging to another 
which he is bound to deliver to the 
owner on demand at a particular place, 
such owner may make a personal de- 
mand at a different place; and if the 
possessor deny the owner’s right, he 








will be liable to an action. Dundap v. 
Hunting, 643. 

2. Accordingly held that an unquali- 
fied refusal to deliver the property 
would bea breach of the obligation. J). 

3. So if the answer that he has not 
got the property, without intimating 
that anything had happened to dis- 
charge him from his obligation, it is a 
denial of the bailment, and he is liable. 
Semble. Ib. 

4. It is at least evidence upon which 
the jury might find such denial. 10. 

5. But it he answer that he is ready 
to deliver at the proper place, that will 
be no breach of duty. Jd. 

6. Accordingly where the plaintiff as 
aconstable had a warrant to collect a 
military fine, and levied on two books 
belonging to the defendant, and leit 
them in his possession on his agreeing 
to deliver them to the plaintiff at a 
future time, and the plaintiff met the 
defendant in a different town and there 
demanded them, and the defendant an- 
swered either that he had not got the 
books or that he would not give them 
up; held, that the evidence was suffi- 
cient to enable the jury to find a con- 
version of the books. Jd. 


BANKRUPT AND BANKRUPT LAW. 

A cause of action in trespass is not 
affected by a discharge in bankruptcy, 
even though a verdict had been ren- 
dered before the presentment of the 
petition to be declared a_ bankrupt. 
Kellogg v. Schuyler, 73. 

2. A judgment rendered after the de- 
fendant had presented his petition to be 
declared a baukrupt is not affected by 
the bankrupt discharge subsequently 
obtained in that proceeding. Jb. 

3. The lien upon a debtor's property 
and rights in action created by an exe- 
cution returned unsatisfied and the com- 
mencement of a suit by judgment 
creditor's bill, is not divested by a sub- 
sequent discharge in bankruptcy. Ma- 
cy v. Jordan, 570. 

4. Semble, that the judgment remains 
on foot, notwithstanding the discharge, 
so far as it may be necessary to uphold 

roceedings to enforce the lien. Per 

EwetTT, J. Jb. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

The second indorsee and holder of a 

bill had obtained judgment against the 
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drawers, and the second indorser who 
was liable on the paper, paid the 
amount to the holder and received from 
him an assignment of the judgment; 
held, that this was not an extinguish- 
ment of the debt against the drawers 
or the prior indorser. Jdarger v. Mc- 
Cullough, 119. 

2. The drawers were an incorporated 
company, the stockholders of which 
were personally liable for its debts. 
Held, that the assignee might use the 
name of the plainulf in the judgment 
in an action to enforce the liability of a 
stockholder. Jb. 

3. Where a bill of exchange was 
drawn by several, one of whom joined 
in it as asurety for the others, who 
procured the bill to be discounted be- 
fore acceptance for their own benefit; 
and the drawee with knowledve of 
these facts accepted and paid the bill 
without funds of any of the drawers in 
his hands, Ae/d, that he might recover 
the amount against all the drawers in 
an action for money paid to their use. 
Suydam v. Westfall, 205. 

4. Where cross notes are made and 
specifically exchanged by the makers, 
each note is the proper debt of the 
maker thereof, and each holder is a 

urchaser for value. Per Beanps.ey, 

. Dowe v. Schutt, 621. 


CASES OVERRULED, DOUBTED OR EX- 
PLAINED. 

Supervisors of Sullivan v. Dimmick, 
(18 Wend. 538,) overruled. Supervi- 
sors of Onondaga v. Briggs, 2. 

2. Simpson v. Patten, (4 John. 422,) 
and Jackson v. Rayner, (12 Ib. 291,) 
commented on and explained. Barker 
v. Bucklin, 45. 

3. De Bow v. the People, (1 Denio, 
9.) overruled. Gifford v. Livingston, 
330. 


CIRCUIT COURT OF THE UNITED STATES. 

The amount of damages lvid in a 
declaration in assumpsit is prima facie 
to be considered the amount in dispute 
in determining whether a cause is re- 
movable into the circuit court of the 
United States, under the act of con- 
gress. The People v. The Judges of 
the N. Y. Common Pleas, 197. 

2. But it seems thisis not conclusive, 
and that the plaintiff, to prevent the re- 
moval, may show by affidavit that his 
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claim amounts to less than five hundred 
dollars. Per Bronson, C. J. Jb. 

3. The plaintiff may amend his de- 
claration in the state court after the de- 
fendant has presented his petition, by 
reducing the damages claimed below 
five hundred dollars, after which the 
cause cannot be removed. Jb. 

4. This court will not grant a manda- 
mus to compel a court of common pleas 
to permit a cause pending there to be 
removed to the circuit court of the 
United States; the latter court having 
itself the power to award the writ when 
necessary to the exercise of its juris- 
diction. Jb. 


CONSTITUTIONAL LAW. 

Where the constitution provides for 
the appointment to an office in a par- 
ticular manner, the legislature has no 
power to create a new office for the 
performance of the same, or the princi- 
pal part of the same duties, and to 
direct the appointment to be made in 
another manner. Warner v. The Peo- 
le, 272. 

2. But the legislature may regulate 
and add to or diminish the duties or the 
fees of a constitutional office. Per 
Watwortn, Chancellor. Jb. 

3. The act authorizing the appoint- 
ment of a clerk of the court of common 
leas of the city and county of New 
York by the first and associate judges 


of that court, (Stat. 1843, p. 63,) is 
unconstitutional and void; for the reason 
that the duties of that office appertain 
to the office of clerk of the city, and 
county of New York, whose appoint- 
ment in another mode is provided for by 


the constitution. /h. 

4. If the appointment was one which 
the constitution had directed to be 
made by the court of common pleas, the 
act would be void for directing it to be 
made by the first and associate judges 
only, to the exclusion of the mayor, re- 
corder and aldermen, who are also 
members of that court. Jd. 

5. The act entitled ** An act to au- 
thorize the business of banking,’’ passed 
18th April, 1838, was constitutionally 
passed, although it did not receive the 
assent of two-thirds of the members 
elected to each branch of the legisla- 
ture, and is a valid act. Gifford v. 
Livingston, 380. 

6. The authority conferred by the 
statute (2 R. L. 368, $ 81,) on the 
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mayor, &c. of the city of New York, 
to order the destruction of buildings to 
prevent the spreading of a fire, is not 
a grant of the right of eminent domain, 
and is not therefore within the constitu- 
tional provision requiring compensation 
to the owner of private property taken 
for public use. Per SmerMan and 
Porter, Senators. Russell v. The 
Mayor, &c. of New York, 461. 

7. The statute conferring that au- 
thority is a regulation of the right 
which individuals possess to destroy 
private property in cases of inevitable 
necessity, to prevent the spreading of 
fire or other great calamity. Per 
Suerman, Senator. Ib. 


CORPORATION. 

The common council of the city of 
Buffalo have no authority to furnish 
an entertainment for the citizens and 
guests of the ciiy at the public expense, 
Hodges v. The City of Buffalo, 110. 

2. Accordingly, it was held that an 
action would not lie against the corpora- 
tion at the suit of one who had pro- 
vided such entertainment, on indepen- 
dence day, upon the employment of a 
committee authorized by the common 
council to contract for it. 1d. 

3. An action on the case for mal- 
feasance will lie against a corporation. 
The Mayor, &c. of New Yorkv. Bailey, 
433. 

4. A municipal corporation is respon- 
sible for the negligence or unskilfulness 
of its agents and servants when em- 
ployed in the construction of a work 
for the benefit of the city or town sub- 
ject to the government of such corpora- 
tion. Jb. 

5. Stock in an incorporated company 
cannot be transferred so as to pass a 
legal title after the dissolution of the 
corporation. James v. Woodruff, 574. 

6. After such dissolution, the inte- 
rests of the several stockholders be- 
come equitable rights to a proportionate 
share of the assets after payment of the 
debts. Jb. 

7. A stockholder who is indebted to 
the corporation at the time of its disso- 
lution, is only entitled to his share of 
the effects after deducting the amount 
which he may owe. /h. 

8. An assignee of a stockholder in a 
dissolved corporation takes the interest 
of the assignur, subject to all claims 
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which the corporation has against him. 
Ib. 

9. Where stock in a corporation 
which has been dissolved is purchased by 
adebtor of the corporation, such pur- 
chaser is in the same situation as though 
he had been a stockholder when the 
corporation was dissolved, and must 
therefore submit to have the debt which 
he owes deducted from his share of the 
assets; and one who purchases the 
stock from him takes it subject to the 
like deduction. Jb. 


DAMAGES. 

Where one contracts to employ an- 
other for a certain time ata specified 
compensation, and discharges him with- 
out cause before the expiration of the 
time, he is in general bound to pay the 
full amount of wages for the whole 
time. Costigan v. The Mohawk and 
Hudson Railroad Company, 609. 

2. So held, where the party was em- 
ployed as superintendent of a railroad 
for one year at asalary of $1500, and 
remained without employment during 
the whole period subsequent to his dis- 
charge, having given notice to the com- 
pany that he was ready to continue in 
its business. Jd. 

3. But in a suit for the stipulated 
compensation, the defendant may show 
in diminution of damages that after the 
plaintiff had been dismissed, he had en- 
gaged in other business. Per Bearps- 
Ley, J. Ib. 

4. So it may be shown in reduction of 
damages that employment of the same 
general nature as that from which he 
had been dismissed, and to be carried 
on in the same locality, had been offered 
to the plaintiff and refused by him ; but 
nota different kind of employment, or 
business to be conducted at another 
place. Per Bearpstey, J. 1b. 

5. But the opportunity to be so em- 
ployed will not be presumed, but must 
be affirmatively shown by the defend- 
ant. Jb. 

6. In case for unfastening a vessel 
from a dock, by means of which it 
floated off and was injured, the damages 
will not be mitigated by proof that the 
owner of the vessel, after it had been 
so unfastened and set adrift, had neg- 
lected to take such measures as were 
in his power to recover and secure it. 
Heaney v. Heeney, 625. 

VOL. X.—= NO. V. 20 
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DOWER. 

Where a testator devised all his real 
and personal estate to his wife during 
her life or so long as she should remain 
his widow, and after her decease or 
re-marriage, to his children; and the 
widow, having survived him, entered 
and occupied under the will for several 
years and then married a second hus- 
band; held, that she was entitled to 
dower. Church v. Bull, 430. 


FRAUDS, STATUTE OF. 

Where B. being indebted to the plain- 
tiff sold property to the defendant, who 
agreed to pay the price of it to the 
plaintiff on account of his demand 
against B.; held, that such agreement 
was not a promise to answer for the 
debt of a third person, and therefore 
was not required to be in writing. 
Barker v. Bucklin, 45. 

2. There is a distinction between a 
promise to pay one’s own debt to a 
third person instead of his own creditor, 
the latter agreeing that the payment 
shall be so made in order to discharge 
his debt to such third person—and an 
agreement to pay the debt of another 
person to the creditor of such person 
upon some other consideration. The 
first is not within the statute of frauds; 
the latter is, and is void even if made 
upon anew and distinct consideration, 
unless it be also in writing and express 
such consideration. Per Jewerr, J. 
db. 

3. The cases of Simpson v. Patten, 
(4 John. 422,) and Jackson v. Rayner, 
(12 Jb, 291,) commented on and ex- 
plained. Per Jewett, J. Jb. 

4. A parol agreement which is not 
wholly to be performed within one year 
is void, though some of the stipulations 
are to be executed within the year. 
Broadwell vy. Getman, 87. 

5. And it is void although one of the 
parties is to perform everything on his 
part within the year, if a longer time 
than a year is stipulated for the per- 
formance by the other. Semdle. Per 
Bearpstey, J. Jb. 

6. The defendant in January agreed 
by parol to clear a piece of wood land for 
the plaintiff and partly to fence one end 
of it, which the plaintiff was to com- 
plete, the whole to be done in one 
year from the ensuing spring, when 
the defendant was to put in a crop 
which, with the wood and timber, ex- 
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cept that used for the fences, he was to 
have for his compensation. In an ac- 
tion against the defendant for non-per- 
formance, held, that the contract was 
within the statute and was void. Jd. 

7. In an interview between the plain- 
tiff, the defendant and one H. it was 
pte by parol between the three, that 

. Should do certain work for the de- 
fendant, for which the plaintiff should 
pay H. in goods, and that the defendant 
should pay the amount to the plaintiff 
in lumber. The work having been 
done, held, in a suit by the plaintiff on 
the defendant’s promise that it was not 
within the statute of frauds. Mather 
v. Perry, 162. 

8. The contract of a factor to account 
for the amount of sales made by him 
under a del credere commission, is not 
within the provision of the statute of 
frauds relating to promises to answer 
for the debts, &c. of third persons, and 
need not therefore be in writing. Wolff 
v. Koppel, 368. 


INSURANCE. 

The rule which prevails upon sales of 
property, that a warranty does not ex- 
tend to defects which are known to the 
purchaser, does not apply to warranties 
contained in contracts of insurance. 
Jennings v. The Chenango Co. Mutual 
Insurance Company, 75. 

2. Conditions of insurance annexed 
to a fire policy and the written appli- 
cation of the assured, when referred to 
in the pelicy as forming part of it, are 
parcel of the contract, and have the 
same effect as though written in the 
body of it. Jb. 

3. Statements in the application, 
where that is made part of the policy, 
of the purpose for which the property in- 
sured is to be occupied, and of its situa- 
tion as to other buildings and war- 
ranties, and if untrue, the policy is void 
though the variance be not material to 
the risk. Jb. 

4. And parol evidence that the in- 
sured truly informed the agent of the 
insurer who prepared the application as 
to these particulars is not admissible. 
Ib. 

5. Where the conditions which were 
made a part of the policy declared that 
all applications for insurance must be in 
writing, and must state the relative sit- 
uation of the property as to other build- 
ings, and the distance from each if less 
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than ten rods, and the printed applica- 
tion was so filled up as not to show the 
distance of other buildings from the 
insured property, though there was one 
within ten rods; Aeld, that the insured 
could not recover. Jd. 

6. So where the conditions required 
the application to state for what purpose 
the insured property was occupied, and 
in the application it was only called 
a grist mill, and it was proved that 
carpenter’s work was accustomed to 
be done in it, with instruments and 
fixtures which were kept there; held, 
that the policy was void. Jb. 


LIBEL. 

The defendant, who was the editor of 
a newspaper, owed the plaintiff money 
upon an award of arbitrators; in 
speaking of which and of the plaintiff 
in an article in his paper he said, the 
money will be forthcoming on the last 
day allowed by the award, but we are 
not disposed to allow him to put it into 
Wall street for shaving purposes be- 
fore that period; held, not libellous. 
Stone v. Cooper, 293. 

2. A declaration for libel stated by 
way of inducement that there were vague 
reports in circulation that the plaintiff 
had done something disreputable and 
disgraceful to his character in connec- 
tion with breaking or causing to be 
broken a lock or locks for the purpose 
of taking on execution money in the 
possession of one A. M. B., and then 
set forth a publication by the defendant 
in relation to money which he owed the 
plaintiff, in which ic was said ‘* there 
will be no locksmith necessary to get 
at the ready,’’ which the declaration 
averred referred to the reports and was 
intended to charge the plaintiff with 
having done something disgraceful ; 
held, insufficient, and that the substance 
of the reports should have been stated. 
db. 


LIEN. 

The mechanic has a lien upon articles 
repaired by him for his labor and ma- 
terials, and may retain possession until 
he is paid. Per Bearpstey, J. Greg- 
ory v. Stryker, 628. 


MALICIOUS PROSECUTION. 

An action for malicious prosecution 
cannot be maintained without showing 
the absence of probable cause, in ad- 
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dition to proof of express malice. Fo- 
shay v. Ferguson, 617. 

2. Probable cause is a reasonable sus- 
picion supported by circumstances, suf- 
ficient to warrant a cautious man in 
the belief that the person accused is 
guilty of the offence charged ; and such 
cause will afford a defence to the ac- 
tion for malicious prosecution, however 
innocent the plaintiff may be. Jd. 

3. But the facts inducing the suspi- 
cion must be known to the defendant, 
or he must have had information of 
them at the time of commencing the 
prosecution, or they will not avail him. 
Per Bronson, C.J. Jb. 

4. Where, in an action for maliciously 
indicting the plaintiff for stealing cattle, 
it appeared that the plaintiff who was 
driving cattle to market, had, on pass- 
ing the defendant’s farm received into 
his drove two of the defendant’s cattle, 
and had proceeded on his journey with 
them seventy miles, when he was over- 
taken by the defendant, who charged 
him with the theft, and the piainti 
paid him a large sum to settle the 
affair ; and the defendant was likewise 
informed that the plaintiff had, on his 
route driven off cattle belonging to an- 
other person; Aeld, that the action 
would not lie, though it was shown 
that the plaintiff had instituted the 
prosecution from malicious motives, and 
the defendant had been acquitted. Jb. 


PRINCIPAL AND AGENT. 

Where an agent neglects to perform 
a duty which he owes to his principal, 
and third persons are thereby injured, 
their remedy is against the principal 
and not against the agent. Denny v. 
The Manhattan Company, 115. 

Accordingly, where the plaintiffs were 
the assignees of a certificate of stock 
standing in the name of another per- 
son in a foreign banking corporation 
which had a transfer office in this 
state under the charge of an agent au- 
thorized to register transfers, who un- 
justly refused to permit the plaintiffs’ 
stock which was registered in that 
office to be transferred to them on its 
books, upon which they brought case 
against the agent; Ae/d, that the action 
could not be maintained. Jd. 


TRUST AND TRUSTEE. 

Where property is conveyed to a re- 
ligious corporation, (or to a religious 
society which afterwards becomes in- 
corporated,) to promote the teaching 
of particular oimaas doctrines, and 
the funds are attempted to be diverted 
to the support of different doctrines, it 
is the duty of the court of chancery, 
under its general jurisdiction over trusts, 
to interpose for the purpose of carrying 
the trust into execution according to 
the intention of the donors. Semdle. 
Miller v. Gable, 492. 

2. It is nota defence to a suit brought 
to enforce such a trust, that the deviation 
from the faith and doctrine to which 
the property was devoted by the donors, 
is sanctioned by a majority of the 
church or congregation, who, through 
trustees chosen by such majority, are 
administering the trust according to 
their views. Sembd/e. Lb. 

3. In the case of a clear violation of 
a well defined trust of this character, the 
court would be bound to iiteriere upon 
the complaint of a minority against the 
majority of the congregation. Semile. 

4. In ascertaining the purposes to 
which property conveyed to a church 
was intended to be devoted, the lan- 
guage of the conveyance, if clear and 
unequivocal, is conclusive. If the lan- 
guage is indefinite, extrinsic evidence, 
such as the tenets held by the donor, or 
the faith then actually taught by the 
donees, and the circumstances under 
which the gift was made, is admissible 
in ascertaining the intention. Per 
Garoner, President. 1b. 

5. A religious society, subordinate to 
church judicatories, declares itself in- 
dependent, and becomes incorporated 
under the general act, and then pur- 
chases land, which is conveyed to the 
corporation ; such corporation is enti- 
tled to administer the estate so pur- 
chased independently of such church 
judicatories. Per Beers, Senator. 1b. 

6. Where a church organized on the 
basis of independency, afterwards unites 
with the organization of another church, 
by becoming subordinate to its judicato- 
ries, such union, so far as the temporali- 
ties are concerned, is binding only so long 
as the parties to it mutually consent to its 
continuance. Per Garpiner, Pres. Jd. 
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Tue Massacuusetts Justice. A 
TREATISE UPON THE Powers AND 
Duties or Justices or THE Peace, 
witu coriovs Forms. By Joun C. 
B. Davis. Worcester: Warren La- 
zell. 1847. 


There are, probably, three thousand 
ustices of the peace in Massachusetts. 
Nor is there any probability of the num- 
ber ever becoming less, especially if, 
now and then, there should be a change 
in the political character of the adminis- 
tration. ‘The appointment to this office 
seems to be a kind of small change with 
which the services of leaders among the 
rank and file of a party are to be paid. 
And whenever the turn of the wheel 
brings a new dynasty into power, the 
commonwealth is sure to be blessed with 
a new batch of keepers of the peace and 
justices of the quorum. 

To instruct all these and keep pace 
with the constant ‘* improvements ”’ 
which our legislature is making in the 
law, and furnish a clue by which a tol- 
erably shrewd man can steer between 
Seylla and Charybdis, in navigating a 
complaint for assault and battery, or a 
five dollar debt, through the sea of liti- 
gation, must be a work of no little in- 
dustry and skill. And when, on the 
other hand, it is remembered how liable 
a man is to fall into temptation, or, what 
is worse, into debt, whereby he may 
find himself the victim of a justice's ju- 
risdiction, it must be a desideratum for 
the uninitiated, of no small consequence, 


to know how to escape the meshes of 


the law, when called upon, in the name 
of the commonwealth, under the dread 
seal and sign-manual of John Doe, 
Esquire, to answer for breaching the 
peace, or breaking a promise. 

Nor is such a work a new thing under 
the sun. As there were heroes before 
Agamemnon’s day, so there have been 


Jew Dooks. 


makers of ‘‘ Massach%setts Justices,”’ 
and that, too, without the hand of gov- 
ernor or council, before the author of the 
present work had taken his stand among 
the gentlemen of the (/ucus a non lu- 
cendo) long robe. Old men can easily 
remember when Freeman was the stand- 
ard for country justices. And well he 
might be, if the title of his work, as we 
now copy it from an advertisement, pub- 
lished in 1797, furnished a true charac- 
ter of the work. ‘The Justice’s As- 
sistant, or Massachusetts Justice: being 
a collection of the laws of the Common- 
wealth of Massachusetts relative to the 
power and duty of Justices of the Peace, 
both in their individual capacity and as 
composing the Courts of General Ses- 
sions. ‘lo which are added, under the 
proper heads, a variety of Forms 
grounded on said laws. Being a very 
necessary and useful book for those who 
practise in the office of a Justice, to assist 
them in the varius duties thereto belong- 
ing.’’ A book that could do all that, 
would be, indeed, a book worth preserv- 
ing for a perpetual text-book ; but in the 
process of time, however, Mr. Dicken- 
son sent forth his work, somewhere 
about thirty years ago, and at a far more 
recent period, Mr. Hammond has added 
another to the sum of legal science, ap- 
pertaining to justice's courts. 

In the meantime, the work of the late 
Mr. Solicitor Davis had been published, 
and took at once the high rank which 
it long sustained among the safe and 
useful law books for the many. Its au- 
thor was one of the best prosecuting 
officers that ever practised in Massachu- 
setts, and neatness and accuracy char- 
acterized all his literary and professional 
efforts. 

The changes that took place in the 
forms of legal proceedings, and in the 
terms and phraseology of many of the 
statutes, by the substitution of the Re- 
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vised Code for those previously in use, 
and the great variety of decisions to 
which the interpretation of the Revised 
Statutes gave rise, seemed to justify, if 
it did not imperatively call for, a new 
work upon the civil and criminal duties 
and powers of magistrates. 

So far as we have been able to judge 
from a somewhat hasty examination of 
the book before us, we are ready to be- 
lieve that it is calculated to meet the 
wants of the public in this respect. It 
is divided into two parts, embracing the 
civil and criminal duties of a magistrate, 
together with an appendix of ** practical 
remarks upon conveyancing, with ap- 
propriate forms.”” This ‘* appendix,” 
we suppose, was added to render the 
work perfect and complete ; for, if the 
twenty-two pages it contains do not 
make the justice who reads it a safe and 
learned conveyancer, we doubt if a work 
of double its size would make him so. 

While the profession is as much 
crowded as it now is, it would be a pity 
to check cheap conveyancing. We have 
heard gentlemen of the medical faculty 
extol the advantages of disseminating a 
work like Buchan’s Domestic Medicine 
and its recipes, whereby every man and 
womar may become not only his or her 
own physician, but that of a neighbor- 
hood. Nor should the legal profession 
be less in favor of cheaply-written deeds 
and contracts, since it is every day’s ex- 
perience that men are willing to pay 
three times as much to a competent law- 
yer, to tell them what these mean, as 
they are to have them originally well 
written. Long may such economy give 
an opportunity to justices of the peace 
and members of the profession to share 
in the profitable trades and cunning bar- 
gains of penny-wise clients ! 

To look for a full treatise upon criminal 
law, with anything like a complete sys- 
tem of precedents for framing complaints 
in all matters cognizable by our justices 
of the peace, in a space of some three 
hundred pages, is an absurdity of which 
few men, of any tolerable share of expe- 
rience, would be guilty. And we would 
venture to suggest to intelligent magis- 
trates, not read in the law, that no 
** Massachusetts justice ’’ should be re- 
garded as embodying all that it would 
be useful to know. But if they will ex- 
amine Mr. Davis’s work, and follow out 
his hints and his forms, as well as the 
legal principles and enactments which it 
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embodies, they will be able to steer clear 
of many of the difficulties which well- 
intentioned magistrates often encounter 
in their course ; and it would do much 
towards elevating that most useful and 
honorable class of our citizens, in the 
scale of judicial and administrative re- 
spectability. 

In one particular, at least, we hope 
to see an improvement, and that is, in 
the matter of ** liquor cases.’’ Instead 
of seeing complaints in these cases 
quashed by scores, for defects and in- 
formalities, as has been the case hereto- 
fore, we think there is enough, in the 
present work, to render a magistrate in- 
excusable in causing such a needless ex- 
pense. The law, it is true, has been 
settled upon this subject only after a 
sifting ordeal of legal and quibbling in- 
genuity, which we do not believe was 
ever exhibited upon any other subject. 
It would have seemed impossible to con- 
jure up a quarter so many questions as 
have been raised and sharply contested 
upon the first three sections of the forty- 
seventh chapter of the Revised Statutes. 
Lawyers have spun the finest webs, and 
courts have brought into play the nicest 
canons of ratiocination upon the mode 
of selling a glass of gin ‘* toddy,”’ that 
our books contain. The metaphysics of 
the schools can seareely furnish speci- 
mens of more subtle refinement. But 
we trusi the day of this prolific source 
of litigation is passing away, and believe 
that the work under consideration will 
aid in accomplishing so desirable an end. 

The present might be a fitting ocea- 
sion for saying a single word of the 
limited jurisdiction of magistrates in 
Massachusetts. Under the colony and 
province charter, this jurisdiction was 
limited, in civil matters, to forty shil- 
lings ; but with the law as it now is, it 
extends to the amount of twenty dollars, 
with some few exceptions. It has been 
thought by many, that by extending this 
still more, the court of common pleas 
might be partially relieved from the 
press of business, which, in several 
counties, so much clogs its dockets. 
But frem the want of success which has 
hitherto xttended every effort to effect 
such a change, it is pretty obvious that 
the public view, with great jealousy, 
any attempt to suijstitute the judgment 
of any one man for a trial by jury. 
Perhaps, too, it is thought that the 
members of a court which receives such 
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princely salaries as are paid to the court 
of common pleas, in this state, have no 
occasion for relief, be their burden what 
it may. 

We hope never to see the attachment 
to trial by jury, any less than it now is. 
It is the good old way of settling dis- 
putes, and we do not believe a better 
one will ever be invented. Half the 
cases, we doubt not, which are tried, 
might be as correctly and far more 
cheaply determined, by the judgment of 
one man. But, after all, as one great 
object of administering justice is to sat- 
isfy those who pay for it, while there is 
a drop of Saxon blood that runs ina 
suitor’s veins, he had a thousand times 
rather lose his cause by the verdict of 
twelve men, after having carried the 
matter to the ** bat’s end,’’ even at the 
cost of an hundred dollars, tha: sit down 
under any single man’s judgment, though 
it might be the same with the verdict, 
and at a tithe of the cost. 

If any one is curious to see how pro- 
lific our commonwealth is in legislation, 
we commend to his attention ‘* Appen- 
dix B,*’ in Mr. Davis’s book, which is 
‘*a table shewing the various sections 
of the Revised Statutes which have 
been altered or repealed by subsequent 
statutes, or which have received judicial 
construction.’’ The table fills nine 
pages of double columns. If this so 
much elaborated and lauded body of Re- 
vised Statutes has, in less than eleven 
years, given rise to between one and 
two thousand citations in modifying or 
explaining them, perhaps some one will 
be able to form a calculation when the 
law of the land will become ‘‘ settled.”’ 
We fear there will ever be the same 
truth there now is in one of the author’s 
remarks in the book of which we are 
speaking ; —‘‘ the most careful magis- 
trate will sometimes find himself in 
doubt, and will hesitate as to the exer- 
cise of his power.”’ 

So far as this work shall aid in clear- 
ing up these doubts, the public will owe 
the author an obligation which they will 
doubtless be ready to repay to the pub- 
lisher, by purchasing his volume. 


Reports or Cases ARGUED AND DETER- 
MINED IN THE Supreme Court oF 
Errors or THe State or Connecti- 
cut. By Tuomas Day. Vol. 17. 


The contents of this volume afford 
cumulative evidence of the healthful ad- 
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ministration of the law in that ancient 
commonwealth. The well-reasoned 
opinion of Williams, then chief justice, 
in the case of the Enfield Toll Bridge 
Company v. The Hartford and New 
Haven Railroad Company, ind'cates 
anything but a mind in dotage. Indeed, 
were it not preéstablished as res adjudi- 
cata, by the constitution of Connecticut, 
that no mind can be competent for judi- 
cial functions after the age of threescore 
years and ten, the clear, broad, and 
comprehensive views and forcible argu- 
mentation of that judge in this case and 
many others reported in this volume, 
would lead us to discredit the fact of his 
incapacity. ‘The reason given by Con- 
necticut men, in favor of this law, which 
disqualifies all judicial officers at the age 
of seventy, is that for one good judge it 
removes, it rids them of several gran- 
nies. We certainly think they have 
lost the good judge, in the loss of Mr. 
Chief Justice Williams, under the oper- 
ation of that law. 

The decision in Roberts v. Church, 
p. 142, strikes us as an absurdity, and 
we infer the learned reporter received 
the same impression, for he has omitted 
the name of it in his table of cases, and 
if any allusion is made to it in the gen- 
eral index it has escaped our notice. 
The statute requires a demand to be 
made of the debtor on an execution, be- 
fore a levy on real estate. In this case 
a demand was made, and then the exe- 
cution was suffered to expire, and then 
an alias issued, on which a levy was 
made and completed, without any fur- 
ther demand on the debtor. The ordi- 
nary mode of issuing an alias (or renew- 
ing the execution, as it is called) there, 
is for the clerk simply to change the 
date of the old execution, — thus avoid- 
ing the necessity of writing out a new 
writ on a new piece of paper. The 
question in the case was, whether such 
demand on the old execution was suffi- 
cient to justify, and give a good title un- 
der a levy on the renewed execution, — 
or, as the court state, ‘did the officer 
make a demand of the debtor under au- 
thority of the same process which he 
afterwards levied upon the land in con- 
troversy'’’ And they held that he did 
—and that as ‘this was the identical 
paper with the identical signature 
which was first issued,’’ it was sub- 
stantially the same execution, although 
the date had been changed. As if there 
was some virtue in the material paper 
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itself, which, by a new theory of me- 
tempsychosis, could bridge the interval 
between the old writ and the new —or 
as if the changing of the date by the clerk 
was not the same thing precisely, in ef- 
fect, as issuing a new writ of execution 
on a different piece of paper. Ranney 
v. Edwards, p. 309, and also Pinney v. 
Barnes, p. 420, seem open to observa- 
tion, did not our limits of space and time 
forbid. 

The amount of questionable doctrine, 
however, in this volume, is very small, 
and on the whole the judgments record- 
ed in it sustain the well-earned reputa- 
tion of the court for conservative ability. 
The duty of Mr. Day, the veteran re- 
porter, has been, it is needless to say, 
performed with judgment and diserimi- 
nation. B. 


Dicest oF THE Maryann Reports: 
comprisinc Harris & McHenry, 
Four voLuMes; Harris & Jounson, 
SEVEN votuMEes; Harris & Gitt, 
rwo voLtumes; Gitt & JouNnson, 
TWELVE VOLUMES; BLANp’s CHan- 
cery Reports, THREE voLUMeEs. By 
Wittiam Henry Norris, Georce 
Wittiam Brown, and Frepericx 

Wituiam Brune, Jr., or THE Bati- 

more Bar. Baltimore: Cushing & 

Brother. 1847. 








We are glad to see that the valuable 
reports of the state of Maryland have 
been digested and placed more conve- 
niently within the reach of the profes- 
sion. The work has been executed by 
Messrs. W. H. Norris, G. W. Brown, 
and F. W. Brune, Jr., of the Baltimore 
bar, among whom many readers will 
recognize the names of valued friends 
and lawyers of rising reputation. In 
their preface, these gentlemen state dis- 
tinctly the manner in which the compil!- 
ing has been done, and inform us what 
- was especially confided to each. 

e are glad to see that no part of the 
work was farmed out. The printers have 
done their duty in a very creditable man- 
ner. Of the merit of the digest we can 
only say, not having thoroughly exam- 
ined it, that the execution has been con- 
ducted upon the best principles, all the 
work done by the parties themselves, 
and the best models followed. 

We believe we may say that the hope 
expressed by the compilers in their pre- 
face is realized, and that they have a 
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right to feel that they have ‘“ rendered 
important aid to the administration of 
justice in the state, as well as an accept- 
able service to the profession of which 
they are members.”’ 


A Treatise on THe Ricut or Pro- 
PERTY IN Tipe WaTERS AND IN THE 
Som anp Suores tHEreor. By Jo- 
sepn K. Ancett. Second edition: 
Revised, corrected and much enlarged. 
Boston: Little & Brown. 1847. 


The first edition of this work was 
published in 1826, and was the only 
work professedly designed as a full and 
systematic exposition of the law in this 
country, in relation to public and private 
rights in tide waters, and the interests 
of riparian proprietors connectively with 
public rights. Since that time the ex- 
tent and importance of this subject have 
become more manifest, and many ques- 
tions of grave importance have been de- 
finitely determined. It was the remark 
of a distinguished judge, that no book 
was ever fairly written till it had passed 
through the ordeal of a thorough revi- 
sion by the author, for a second edition. 
This has been done by Mr. Angell, and 
we trust he will find his account in it by 
the increased demand for his valuable 
treatise. 


Tue Evivence or THE VALIDITY OF THE 
Witt or Otiver SMITH, AND THE 
ArGUMENTs OF Messrs. CHOATE AND 
Werster, IN THE Supreme JvupiciaL 
Court at Nortuampron. Witrna 
BioGraPuHicaL SKETCH, AND A COPY 
or THE WILL AND Prosate Procerp- 
incs. By James W. Boypen, At- 
torney at Law. Amberst: H. B. 
Nims. 1847. 


This was an interesting case upon an 
issue to try the validity of a will, the 
objection being ‘‘ that the will and codi- 
cil thereto were not attested and sub- 
scribed in the presence of the testator, 
by three competent witnesses ; — compe- 
tent at the time of attestation.”’ The 
precise point in issue was the insanity of 
one of the witnesses. The case was re- 
ported at some length in the newspapers, 
but we are glad to see a report of it pre- 
served in the present form. We shall 
probably allude to the case hereafter, at 
greater length. 
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Triat ror Arson —Puea or In- 
sanity. ‘The Plymouth (Mass.) Me- 
morial gives the following report of the 
trial of Lewis Cobb, which recently 
took place in that town, in the court of 
common pleas: The prisoner, a resi- 
dent in Middleboro’, was charged with 
arson. He had given a deed of the 
house burned to John Carver, and re- 
ceived a bond of defeasance. The con- 
dition had been broken, the mortgagee 
had commenced a suit, and the action 
was pending at this term of the court. 
Under these circumstances, Cobb was 
indicted for setting fire to ‘‘ the house 
of John Carver.’’ The defence set up 
was the insanity of the prisoner. The 
facts of the case, as stated by the wit- 
nesses, were not denied by the prison- 
er’s counsel. It was proved, that 
Cobb's house was burned on the morn- 
ing of the 13th of July ; that he came 
up, and remarked that it was burning 
down smoothly; that on being asked 
how it was done, he answered ‘*‘ I s’pose 
I did it;”’ that he gave as a reason for 
so doing, his desire to make peace, as 
“the house had always made difficulty, 
and this was the best way to settle it.” 
He said, that he knew the consequences 
and wished no one to suffer. He after- 
wards told the sheriff, that he had ac- 
knowledged the crime, and that he 
chose to criminate himself, that he 
hoped he should go where he could be 
comfortable now, and that he supposed 
it was a state prison offence. He had 
been very unhappy at Fall Brook. The 
anti-temperance influence there had in- 
jured him. It appeared that the house 
had been built in 1840, at great ex- 
pense; that Cobb had been obliged to 
mortgage it, and that he was greatly 


disturbed by Carver's attempts to gain 
possession. He had said on one occa- 
sion, that the Carvers should never have 
the house, and the witness understood 
him to mean that they should never have 
it, whether he could pay or not. He, 
however, promised to pay, and worked 
very hard to raise money to discharge 
his debt. Mr. Harlow, one of the 
chief witnesses for the government, tes- 
tified to the impulsive, irritable and rest- 
less disposition of the prisoner. He 
had been wrecked seven or eight years 
ago, and exposed to great peril and 
suffering. Since that time he has been 
more uneasy and “nervous.” Yet he 
appeared capable of transacting busi- 
ness, though, as to money, careless. 

The counsel for the prisoner opened 
his case with few words. He thought 
that the circumstances showed a want 
of sanity. The prisoner burns his own 
house, comes into acrowd of spectators, 
remarks that it is burning finely, and 
says, ‘*’ T'was I that did it.” His per- 
sonal property was all exposed, and 
much of it lost by the fire, and he 
could hope to gain nothing by it. It 
was proved that he was subject to 
strange fits of passion, restless and ex- 
citable. His nerves were all unstrung. 
His character as a hard working man 
was not inconsistent with his insanity. 
Many men, who were not accountable 
beings, showed ** method in their mad- 
ness,’’ and appeared sane at times. 
The prisoner had been in great peril 
and extreme suffering at sea, and since 
that time his nervous system had been 
more than ever deranged. No defence 
had been prepared; but he would call 
some of Mr. Cobb’s neighbors, who 
happened to be present. 











The witnesses testified to the restless- 
ness of Cobb’s disposition, to his care- 
lessness in regard to money matters, 
and gave some facts, showing the un- 
settled stateofhis mind. Z. Eddy, Esq. 
had known the prisoner for ten years. 
He had the fever and ague after his 
wreck, and at the same time he became 
embarrassed by the expense of building 
his house. Lately, he seemed anxious 
and excited, and as to the house, Mr. 
Eddy thought ‘* his mind was started.”’ 
His conversation was incoherent ; he 
had spent all his property upon the 
house ; worked in the swamps, summer 
and winter, to redeem it, and could not 
bear to give itup. Three years ago he 
had attempted to take possession of his 
mother’s thirds in his father’s estate. 
Mr. E. had seen him once in jail. He 
was agitated, weeping, running about, 
saying that he did not remember his 
confession, and it all seemed like a 
dream. 

Mr. Coffin made no plea in defence, 
nor did Mr. Clifford address the jury 
on the part of the government. The 
judge’s charge was short, ¢'»ar, and 
simple. The rule laid aowty by the 
supreme court, in Commonwealth v. 
Rogers, was, that if the party had suffi- 
cient capacity to distinguish between 
right and wrong, and understood the 
nature and consequences of his act, and 
had mental power enough to apply his 
knowledge to his own act, he was not 
entitled to an acguittal. This was the 
law, and by this the jury were bound. 
The jury, after a consulation of fifteen 
minutes, returned a verdict of guilty. 
The punishment is imprisonment for 
life in the state prison. But the case 
is to be carried up to the supreme court 
—on the legal question — whether a 
house mortgaged under such circum- 
stances as Cobb’s, was rightly stated to 
be the property of the mortgagee, or 
whether the mortgagor can be charged 
with arson for burning the mortgagee’s 
house. 


Quast CorporaTions. 


To the Editor of the Law Reporter. 
I wish for a few moments to call the at- 
tention of your readers to the subject 
of Quasi Corporations —there seeming 
something in the law as I understand it, 
relating to the liabilities of the individual 
members of such corporations, so un- 
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just, that Iam constrained to doubt its 
correctness. In 1 Greenl. Ev. p. 380, 
it is said that corporations are of two 
kinds, public and private. The former 
are such as counties, towns, boroughs, 
parishes, and the like. ‘* These corpo- 
rations sue and are sued,”’ &ec. ** Each 
inhabitant is directly lable in his person 
to arrest, and in his goods to seizure and 
sale, on the execution, which may issue 
against the collective body, by that name.” 
I believe this to be the doctrine as gene- 
rally advanced ; and yet I apprehend 
its consequences would be such, that it 
could never be practically applied ; at 
least in this country. Let me examine 
for a moment its operation. Suppose a 
certain county had contracted a debt, 
that afterwards A. moved into the coun- 
ty, that a suit should then be brought 
against the county, judgment obtained 
and execution need, and levied on the 
property of A., who was not in the 
county, or perhaps the state, at the con- 
traction of th: debt, and who never re- 
ceived any advantages for which the 
debt was originally contracted, — 
Could such a proceeding be sustained? 
But we might go farther and suppose 
judgment obtained, and execution is- 
sued, before A. became a resident of 
the county; what would prevent the 
debt being collected of one who, at the 
rendition of the judgment was in Eng- 
land? In such case, if the debt of the 
county be collected of one individual, 
what course must be taken to obtain re- 
dress? He must wait until the reve- 
nues of the county will remunerate him, 
or he must sue the otherinhabitants of the 
county for each one’s share of the debt ; 
and they being members of the same 
corporation, I suppose he could not sue 
at law, but would be driven into a court 
of Equity ; and would he not have to 
bring as many different suits as there 
are menin the county? Thus, if there 
were 1000 men in the county, and he 
has paid $1000, must he not bring a 
suit against each man to recover his share 
of $1? I cannot see how these conse- 
quences can be avoided, if the doctrine 
under consideration be correct. Is there 
any law compelling the member who 
has paid the debt, to wait until the funds 
of the county are sufficient to satisfy 
his demand? If so, his redress in 
many instances would be wholly inade- 
quate ; for, in some counties the orders 
of the county would not be worth fifty 
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per cent., and he might wait a lifetime 
fore he could be remunerated. Again, 
at the time A. paid the debt there might 
have been 1000 men in the county ; but 
when he brings his suit, by disease, re- 
moval, or otherwise, there may be only 
900 remaining; how much must each 
man then pay? Must he pay his origi- 
nal share, or the share increased by rea- 
son of the diminution of the payers; or 
shall each one contribute according to 
his property! There are other conse- 
quences growing out of this construc- 
tion of the law, equally as injurious as 
those I have named. If a county is 
indebted, persons will not move into it, 
for fear of their property being taken to 
satisfy the debts of the county. If I 
hold a claim against a county (or any 
other public corporation) for $100, 
why will I sell it for fifty or seventy- 
five per cent., when by suing the county, 
I could easily make the money out of 
individual property? I think the ob- 
jections I have already named are so 
obvious, that either I have not read 
correctly, or the doctrine, as stated in the 
books, cannot be law. I have made 
these remarks for the purpose of ob- 
taining the correct doctrine on this sub- 
ject; and hope, that through your peri- 
odical the law may be clearly expounded. 
Fairfield, Illinois. B. 


Mot ch- Pot. 

It seemeth that this word Aotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, but 
ons thing wih other things put together. — Litileton, § 287, 

a. 


In the Western Law Magazine for August, 
Mr. Corry continues his Review of the De- 
cisions of the supreme court of Ohio, in 
bank, and loses none of his severity as he 
advances. He begins by the remark, that 
“the present Ch. Judge of Ohio is scarcely 
behind the last in his opinions en deeds, but 
in another respect. he late Chief was 

reat on attestations and acknowledgments 
y parties not under disability, as adult 
males, officers of the law, sheriffs, &c. The 
present Chief shines es with regard 
to the attestations and acknowledgments of 
married women, who are peculiarly protected 
by the law in their conveyance of real estate.” 
He concludes by the following statement: 
* Indeed, it cannot be otherwise than that a 
judge, without control, and in the present 
state of the profession, should be altogether 
inferior in every respect ; that his perceptions 
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should be indistinct, his statements imper- 
fect, and his reasoning on every subject al- 
ways logically defunct in the very delivery.” 


The New Orleans Delta states that the 
supreme court of that state have made a de- 
cision in relation to notarial duties, which 
will have a very important bearing on the 
interests of the commercial members of the 
community. It has hitherto been the prac- 
tice, on the nonpayment of a bill of exchange, 
or promissory note, for the notary to send a 
clerk to the acceptor, drawer, and indorsers, 
and then to make the requisite certificates. 
The decision made by the supreme court of 
Louisiana is, that the notary cannot certify 
to anything that he does not know of his 
own knowledge ; and as it is fairly presuma- 
ble that the great majority, if not all of the 
protested notes have been hitherto presented, 
and the demands made by clerks, this deci- 
sion will, probably, affect property to a very 
large amount. 


The Boston Whig, in reporting the case 
of Meads v. Cushing,—which was an ac- 
tion in the court of common pleas for an as- 
sault and battery, and for injuries done to the 
plaintiff’s house — says, “ the question, so 
much discussed of late, concerning exemplary 
damages was incidentally referred to. Cush- 
ing J. ruled thas the plaintiff was entitic? 
to entire compensation, but that vindictive 
damages were out of the question. No pun- 
ishment can be inflicted on the defendant in 
an action of this nature except such as may 
incidentally arise from compelling him to 
somgnnes the plaintiff for the injury done 

er.” 


Judge Storrs has formally tendered his re- 
signation as Professor of Law in Yale Col- 
lege, which has been accepted. His Excel- 
lency Governor Bissell and Henry Dunton, 
Esq., of Bridgeport, have been elected to fill 
the chairs made vacant by the resignation of 
Judge Storrs and the death of Isaac H. 
Townsend, Esq. It has been decided by the 
corporation, at their present session, to have 
some annual public exercises connected with 
the law school —a law commencement. 


In the case of the State v. Burns and oth- 
ers, in the superior court of New Hampshire, 
fora violation of the license law, the indict- 
ment alleged that the defendants not being 
a licensed taverner (in the singular) sold, &c. 
It was objected that the indictment was bad, 
inasmuch as it did not deny that the defend- 
ants were licensed taverners (in the plural). 
The court overruled the objection and sus- 
tained the indictment. 


The Pennsylvania Law Journal gives the 
following curious return to a writ of fi. fa. 
made by the sheriff of one of the interior 
counties of Pennsylvania, in 1835: “ Dere is 
no gutz to be found in my Bellywack.” 
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Diep, in Salem, Massachusetts, July 30th, 
BsxsaMin Merrict, LL. D., counsellor at 
law, aged 63. He was a native of Conway, 
N. H. and received his education at the Ex- 
eter Academy and Harvard University, 
where he graduated in 1804, with distin- 
guished honor. At Cambridge, he was dis- 
tinguished for his scholarship, and won the 
afiectionate regard of his classmates. His 
pecuniary resources being very limited, he 
employed his leisure in term time and vaca- 
tion in writing for the clerk of the court and 
the register of probate. And the knowledge 
he thus acquired was an admirable introduc- 
tion and qualification for his after distinction 
as a _conveyancer. On leaving college, 
Mr. Merrill studied law with Hon. Mr. Sted- 
man, of Lancaster, (Worcester — and 
in that county was admitted to the bar. — 
He commenced the practice of law in 
Lynn, and was there some six months, but 
the rules of the bar of Essex county requir- 
ing every lawyer to study one year within the 
county, he gave up his office in ready com- 
pliance with this bar rule, and renewed in 
the office of Judge Putnam, in this city, his 
duties as a student; and after finishing his 
term of studies was admitted to the bar of 
this county, and became and continued the 
legal partner of Judge Putnam, until the 
latter was appointed a judge of the supreme 
Judicial court. 

Mr. Merrill, in his professional course, has 
been eminently successful and no less emi- 
nently useful. He very seldom attempted to 
argue cases, but his distinguished ability, 
thorough learning, and pertect fidelity, se- 
cured him the confidence of every one ; 
and no one in this county was so much 
consulted, or was so often called upon to draft 
deeds, and conveyances of all descriptions. 
There probably never lived a conveyancer 
more capable of condensing in small com- 
pass, all the legal essentials of any instru- 
ment, and his legal writings are used as 
models for their brevity and correctness. He 
was no less distinguished for his miscella- 
neous than for his legal learning. Possessed 
of an iron memory, he was the highest au- 
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thority for persons, places, and events. No 
one disputed his dates or facts. He received 
the degree of LL. D. from Harvard Univer- 
7 in 1845. 

Mr. Merrill was attacked by apoplexy, in 
his room, at about 7 o'clock, on Saturday 
evening, and lay undiscoved until 3 P. M., 
on Monday. He probably was insensible. 
He was not in the habit of communicating 
to any one his movements, and often went 
out of town without giving any one notice. 
His friends all supposed him absent from 
town, and his discovery at last was a mere 
accident. A post mortem examination re- 
vealed a considerable ossification of the 
brain, and disclosed the fact that the imme- 
diate cause of his illness was the rupture of 
a blood-vessel in the head. 

After the death of Mr. Merrill, a meeting 
of the bar was held at Salem, at which ap- 
propriate resolutions were adopted. Among 
them was the following: — Resolved, That 
while we lament the loss of a valued member 
of our profession, we also sympathize with 
the public in the death of a citizen whose 
blameless life, pure and simple manners, kiad 
end affectionate disposition, and disinterested 
devotion to all liberal and honorable institu- 
tions and pursuits through life, have made him 
one of our most useful and honored townsmen, 
and secured him the confidence and attach- 
ment of the whole community. 


In Tiverton, R. I., July 26, How. Jos 
Durree, chief justice of Rhode Island, aged 
56. He was a representative in congress 
from 1821 to 1823. Few men were so fami- 
liar with the early history of the state, and 
very few were so deeply imbued with the 

rinciples of its founders, His historical la- 
Sees are among the most valuable of his life. 
His honesty of purpose and integrity of char- 
acter were never questioned. The Provi- 
dence Journal says, “he was aware of the 
change which awaited him, and his last 
words were, ‘I have endeavored through life 
to do what I thought to be right; and I am 
ready to die.’” 






























Insolvents in Massachusetts. 








Name of Insolvent. 


Barnes & Covill, 


Belcher, Jonathan W. 


Berry, Daniel, 


Berry, Richard N. et al. 


Bryden, Addison, 
Bills, Jesse, 
Bradbury, Cotton C. 
Bradley, John M. 
Buell, Jared, 
Button, W. B. et al. 
Cahoon, Reuben, 
Canfield, William, 
Carnes, John, 
Carter, Nelson, 
Caswell, Mason C. 
Clement, Moses etal. 


Codding, William W. 


Haraden, L. 8. 


Harwood, Elbridge G. 


Hawkes. Ezra, Jr. 
Hayes, Edwin E. 
Haynes, Sumner 8. 


Hewins, James M. etal 


Hobbs, John, 
Holman, Dexter, 
Hunt, Alesander, 
Hunting, Enoch, 
Mason, William H. 
McAsker, Owen, 
McCarthy, Michacl, 
McKnight, Elijah, 
McNamara, John, 


MeQuestim, Joseph W. 


Merriam, 58. 3. 
Miles, Samuel 8. 
Mills, Rufus A. 
Mowre, ‘T. M. 


Morey, Wm. C, et al. 


Morse, Elijah, 
Paul, William et al. 
Pearson, John 8. 
Perkins, Thomas 8, 
Pierce, Charles, 
Phinney, Ralph, 


Ray, Benjamin et al. 


Ray, Mark W. 
Reynolds, Moses C, 


Richardson, Charles B. 
Robinson, R. and W. etal 


Sargent, Charles H. 
Suow, Joseph W. 


‘Thayer, George A. et al. 


Thing, Joseph, 


Thompsen, Edward 8. 


Tolman, Samuel P. 
Towle, Hiram K. 
Walker, Milton C, 
Watson, Albert, 
Webber, William, 
Whiting, Zenas, 
Williams, Alpheus, 
Williams, Joseph H. 


Wilson, Thomas et al. 


Young, Agnes, 





| Residence. 





| Lowell, 
Randolph, 

| Danvers, 
Salem, 
Dedham, 
|Roxbury,} 

| Boston, 

|New Bedford, 
|Rochester, 
Boston, 

| Marblehead, 
|New Bedford, 
| Boston, 
Roston, 
Roxbury, 
Lawrence, 
Worcester, 

| Boston, 
Medway, 
Boston, 
Belchertown, 
Boston, 
Boston, 

N. Chelsea, 

| Worcester, 
Lowell, 
Boston, 

| Boston, 
Lowell, 
Salem, 
Worcester, 
Brookline, 
Boston, 

| Boston, 

| Boston, 

| Dedham, 
Boston, 

| Boston, 
Boston, 

| Roxbury, 
Newbury port, 
Plymouth, 

S. Reading, 
New Bedford, 
Nantucket, 
Lowell, 
Salem, 
Attleborough, 
\ttleborough, 
Andover, 
Marblehead, 
Boston, 
Roston, 
Charlestown, 





Commencement 
jof Proceedings. 





Name of Master or Judge. 

















May : 


Occupation. 

Traders, July 
Boot Manufacturer, = 
|Provision Dealer, - 
| Merchants, a 
Cabinet Maker, 7" 
Teamster, 2 
Printer, os 
Trader, 

Housewright, July 
Merchants, ” 
Housewright, si 
Trader, = 
Trader, " 
Teamster, = 
Trader, - 
Housewright, 2 
Laborer, - 
Clerk, - 
Laborer, - 
Tin Plate Worker, “ 
Wagon Maker, ” 
|Locksmith, ” 
Merchants, ” 
| Brickmaker, 6 
| Painter, - 
| Machinist, - 
Musical Inst’nt Ma- ~ 
Housewright, [ker, 
Trader, Aug. 
Shoemaker, July 
Carpenter, ” 
Mason, “ 
Hackman, = 
Machinist, si 
Clerk, - 
Machinist & Trader, = 
Trader, wa 
Merchants, Ai 
Trader, = 
Carpenters, a 
Merchant, . 
Cooper, - 
Cordwainer, --. 
Manufact’r of Oars, ? 
Painters, ” 
Tailor, - 
Trader, « 
Manuf’er of Jewelry,  “ 
Manufacturers, June 
Trader, July 
Trader, rae 
Merchants, bat 
Contractor, set 
Chair Dealer, - 
|Plasterer, ” 
‘Builder, 
|Trunk Maker, “ 
|Vict’ing-house Keep-| “ 
Trader, fer, 6¢ 
|Blacksmitk, oe 
Laborer, 6s 
Shipwright, « 
Carpenter, = 
Widow, « 


2 os 
es - 


a 
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‘Josiah G. Abbott. 
|Sherman Leland. 
Jobn G. King. 

| Bradford Sumner. 
iSherman Leland. 
|Sherman Leland. 

| Bradford Sumner. 
lJ. H. W. Page. 
|William Thomas. 

| Bradford Sumner. 
John G. King. 
Oliver Prescott. 

| Bradford Sumner. 
Bradford Sumner. 
iSherman Leland. 
John G. King. 
\Chas. W. Hartshorn. 
Bradford Sumner. 
iD. A. Simmons. 
|Bradford Sumner. 
|Mark Doolittle. 
|Bradford Sumner. 
|Bradford Sumner. 
{Bradford Sumner. 
(Chas. W. Hartshorn. 
\Josiah G. Abbott, 
\Bradford Sumner. 
\Bradford Sumner, 
Josiah G. Abbott. 
John G. King. 
Isaac Davis. 

'D. A. Simmons. 
Bradford Sumner 
Bradford Sumner. 
Bradford Sumner. 
Sherman Leland. 
Ellis Gray Loring. 
'Bradford Sumner. 
Bradford Sumner. 
David A. Simmons. 
David Roberts. 
‘William Thomas. 
‘George W. Warren. 
‘John H. W. Page. 
\Charles Bunker. 
Josiah G. Abbott. 
John G. King. 
|\Charles J. Holmes. 
iCharles J. Holmes. 
James H. Duncan. 
John G. King. 
‘Bradford Sumner. 
Ellis Gray Loring. 
(George W. Warren, 
|Bradford Sumner. 
|Bradford Sumner. 
|Bradfurd Sumner. 
Bradford Sumner. 
Sherman Leland. 
\Sherman Leland. 
{saac Davis. 
|Bradford Sumner. 
D. A. Simmons. 
Bradford Sumner. 
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